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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 





A Youth Movement for the Bar 


When does a young lawyer cease to be a young lawyer? If we are to 
look for an answer to this query in the field of bar association activities 
we must think that a practitioner ordinarily rates as youthful until he has 
passed the age of forty. Barely does he find himself recognized in important 
committee work, however faithful he may have been in paying dues and 
attending meetings, until he has been in practice from fifteen to twenty years. 
He has very little opportunity to demonstrate his loyalty to his profession 
or his capacity for useful performance in a shorter time. When his willing- 
ness to serve is recognized he has left what is probably the major grouping 
of the bar by age and becomes what is usually a minor grouping in state bar 
activities. 

This goes far to explain the fact that voluntary state bar associations, 
with few exceptions, constitute a minority of the profession. It is quite 
true that local and state associations invite the younger men to membership 
and in the smaller associations they may develop usefulness earlier. Tedious 
delay occurs in the state associations because it takes time to develop ac- 
quaintanceship and the younger element have had no means for expressing 
themselves. 

The study of the law, as it is now institutionalized, tends to make the 
novitiate humble. There is no possible danger that encouragement of really 
young lawyers, those only a few years out of school, might embarrass bar 
associations. Nine out of ten are thoroughly conventionalized before they 
take their examinations for admission. Under traditional modes of affiliation 
it takes many years for them to develop independent thinking. But this 
need not be. 





As a matter of theory one may hold that the associations, and especially 
the state associations, could gain power by giving to the younger men free 
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opportunity to consider bar problems. Without that opportunity the asso- 
ciations deprive themselves of a great source of energy and, worse than 
that, discourage from activity the one group in which the greatest hope must 
reside. 

There has been more or less speculation on this subject. In a number 
of cities young lawyers have grouped themselves independently, usually for 
social intercourse, and practically never for the purpose of tackling the major 
questions which the older associations are struggling with. How long 
evolution would have taken for a solution of the problem we have no means 
of knowing. But in-Texas, as told in an article in this number, the ambitious 
young men of the bar ceased to wait, and proceeded to organize, not for 
any advantage for youth, but to bring support to established bar programs. 

In Texas the young lawyers’ state association elected to meet virtually 
concurrent with the established state associations. In a very short time the 
effect of this was, a revitalizing of the entire structure and outlook of the 
parent organization. Other state associations, and especially the weaker ones, 
can readily regiment the energy and enthusiasm of youth, by creating junior 
bar sections. This will bring the young men to the meetings and enable 
them to exert a group influence so that their more capable members may 
receive proper recognition. 

To create a junior bar section is a simple matter. But to attract the young 
practitioners may require some effort. There must be more than a mere invita- 
tion. A few young leaders must be given authority to organize the men of 
their own age, and receive an appropriation adequate to the need. 





In the states in which membership is compulsory the problem of the 
young lawyer is not so critical. Every novitiate has an equal right with the 
oldest practitioner in voting for representatives who shall direct the bar, 
and to aspire to the highest office. Advancement may come through merit, 
and opportunity for proving merit is afforded. But even in these states 
the local associations should deliberately encourage participation in activities 
by the younger men as the surest means of arousing their interest and in- 
forming them to the end that professional ideals shall steadily gain ground. 

Roughly speaking, the entire bar changes every twenty-five years. In 
half that period, then, (taking account of the steady increase in numbers) a 
majority of the profession enter its ranks. This illustrates the importance 
of admission requirements and equally the importance of impressing the new 
element from the very beginning of their career, with the duty to under- 
stand, appreciate, and support the profession’s ideals. 





Learn from Lackawanna 


One cannot read the succeeding article without gaining optimism concern- 
ing local bar integration. At the present time it is impossible to conceive of a 
more active, more effective and better organized bar than that of Lackawanna 
County. Long experience has developed a form of organization and modes of 
operation which deserve the most careful study of all lawyers who are ambitious 
for their profession. The time will doubtless come when in all live county and 
city associations it will be assumed that every resident practitioner is an asso- 
ciation member and this assumption will be in fact justified. Readers who are 
interested will observe that the Lackawanna Association owns the official legal 
paper, an important factor, for the moderate membership dues could not alone 
support, the extensive work which is accomplished. 











Lackawanna Bar Association’s Success 


Inspiring Report on Integration Achieved in Populous Pennsylvania County 
—Brilliant Success Points Way to All Local Bars. 


By Witiiam J. Fitzceravp, President 


The modern bar association enriches itself 
at every opportunity by borrowing from the 
experience of its fellow bar associations. No 
organization has gained more by this prac- 
tice, in all probability, than the Lackawanna 
Bar Association, which is the bar association 
of Lackawanna County, Pennsylvania. In the 
hope that possibly some other association 
might find something to borrow from us, we 
will briefly outline the experience of this as- 
sociation. 

The Lackawanna Bar Association has a board 
of directors of twenty-one members, seven of 
whom are elected annually. These directors 
meet once each month regularly except during 
the months of July and August. Under the 
by-laws the directors have full power to ex- 
ercise all the functions of the association ex- 
cept the endorsement of political candidates. 
An executive committee of three members has 
all the power of the board when the directors 
are not in session. A finance committee of 
three members, of whom the treasurer (a 
trust company) is one, invests the funds of 
the association, ewhich by this time have be- 
come considerable, and in general supervises 
the finances. A weekly paper, called the 
“Lackawanna Jurist,” the official legal publica- 
tion of the county, is owned by the associa- 
tion, and its business affairs conducted by the 
executive committee and its editorial depart- 
ment by an editor selected by the association. 
The receipts from this paper are the main 
income of the association and exceed its entire 
expenditures. 

A law library of eleven thousand volumes 
completely catalogued, containing, with the 
exception of a few single volumes, all the re- 
ports of all the appellate courts of the country 
as well as the English Reports, various 
Canadian Reports, textbooks, etc., is managed 
by a library committee of five with a librarian 
in attendance every working day. The books 
and other publications are purchased from 
the funds of the Lackawanna Bar Associa- 
tion, while the court, from county funds, under 
a statute, appropriates sufficient money annu- 
ally to pay the salary of the librarian and 
rebind damaged volumes. The county com- 
missioners furnish the library rooms and 
equipment and janitor service, light and heat 

A committee on grievances always carefully 
investigates any complaint that may be made 
against a member of the bar. A committee 
on ethics gives advice to the members of the 


bar on request in order to avoid cause for 
complaint. A committee on fees constructed a 
fee bill and revises it from time to time under 
the supervision of the directors. It also gives 
advice to any member of the bar concerning 
fees when desired. The committee on records 
co-operates with the county officials in em- 
ploying the most modern methods of indexing. 
The legislative committee looks after the legis- 
lation in which the association is interested, 
and has procured the passage of a number of 
measures. A standing committee on court 
rules assists the various courts in revising the 
court rules, and recently has provided the court 
with a new rule which expedited the business 
of the common pleas to such an extent that 
the trial list was brought completely up to 
date after some forty or fifty years of con- 
gestion and delay. A special committee pro- 
vides relief to lawyers who become totally 
disabled. 

All of these committees are appointed by 
the president except the executive committee, 
which is elected by the board, and from time 
to time various special committees are ap- 
pointed also by him. It is the duty of the 
president, with the assistance of the secretary, 
to keep track of these various committees and 
keep them in motion and generally to act as 
the chief executive of the association. The 
president’s term of office is one year, but it is 
against the policy of the association to make 
frequent changes in either its officers or com- 
mittees. The present president is serving his 
fourth term, while his predecessor served 
eight years. The secretary and treasurer are 
re-elected annually. 

Lackawanna County has a population of 
slightly more than three hundred thousand, of 
which nearly one-half reside in the city of 
Scranton, the county seat. It has a bar of 
about two hundred seventy-five, all of whom 
are members of the association. It has three 
common pleas judges and one orphans’ court 
judge, and is also the seat of the United 
States district court for the middle district of 
Pennsylvania, in which two judges preside. 

One Hundred Percent Membership 

The dues are five dollars a year and include 
a subscription to the Lackawanna Jurist. 
Every member pays his dues with reasonable 
promptness except new members who are not 
required to pay any initiation, and who pay 
no dues for the year in which they are ad- 
mitted. Members who are incapacitated are 
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exonerated from the payment of further dues, 
but retain the full privileges of membership. 
Every one admitted to the bar, unless he ob- 
jects, automatically becomes a member of the 
association, and none have yet objected. 

The directors are elected at an annual meet- 
ing of the association held after a luncheon, 
and immediately afterwards the directors elect 
the officers. Luncheons or dinners are held 
usually two or three times a year; at which 
addresses are given, and if any candidate: for 
the office of judge or district attorney requests 
an endorsement, a meeting of the whole as- 
sociation is held, usually immediately after a 
luncheon, at which any candidate for these 
offices desiring endorsement, is voted upon by 
secret ballot. The meetings committee also 
holds an outing during the summertime at one 
of the country clubs. 

The Lackawanna Jurist, in addition to pub- 
lishing the opinions of the local courts and 
the various legal notices, prints two page. 
of bar news in each issue. The purpose of 
limiting this section of the paper to two pages 
is to tempt the members to read it immedi- 
ately on account of its brevity, and it appears 
that nearly every member of the bar read; 
these two pages promptly when more lengthy 
publications are set aside for a later oppor- 
tunity, which sometimes never comes. The 
articles in these pages are usually of three to 
four hundred words. In these pages are also 
printed, as soon as adopted, any new rules 
of the appellate and local courts, as well as 
the various notices to the bar, and frequent 
extracts from other publications. 

A spirit of co-operation between the ba. 
association and the courts has grown up, which 
has proved very beneficial both to them and 
the public. The handling of the common plea; 
business under the new rule of court particu- 
larly is saving the public many thousands o. 
dollars, and the use of the fee bill has fur- 
nished the lawyers with a guide in numerou. 
cases which gives them reasonable compensa- 
tion for their services and at the same time 
tends to prevent overcharging and creates 
more confidence in the bar by the public. The 
association annually sends its delegates to the 
Pennsylvania Bar Association meeting and 
also to the Conference of Delegates of the 
American Bar Association, and encourages its 
members to enter these associations, 

It is the theory of the association that it 
is open every day of the year. The ordinary 
executive work is done by the president on 
his own initiative, but more important mat- 
ters are referred to the executive committee 
by him when the board is not sitting, and 
other matters are referred to the various 
standing committees as they arise, without 
waiting for a meeting of the board. The 
proper officers are authorized to draw on th 
treasurer for any moneys in any reasonable 
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amount that may be required for the perform- 
ance of their duties, while very large amounts 
are only appropriated by the board of di- 
rectors or the executive committee. The selec- 
tion of a trust company as treasurer has been 
fortunate in that it relieves some lawyer of 
fiscal and accounting work for which he is not 
equipped, and in that the funds of the asso- 
ciation are invested more promptly than they 
would naturally be if the treasurer were a 
busy lawyer. 

Some of the‘more important factors in the 
development of the association have been: 

(1) The granting to the board of directors 
the powey of the association, thus eliminating 
the delay and inconvenience of frequent meet- 


‘ings of the whole membership. 


(2) The regularity of the meetings of the 
directors. At these meetings a number of 
things quite important in the aggregate are 
done, but no one of which would have been 
sufficient for the call of a special meeting. It 
also promotes a fellowship among the directors 
and sustains their interest. 

(3) The re-electing of its officers for more 
than one term and the re-appointment of valu- 
able committee members thus capitalizing the 
previous experience of these officers and com- 
mitteemen. 

(4) The chairman of every committee of 
three, except the executive committee, under 
the by-laws, is himself a quorum, and usually 
does at least ninety per cent of the committee 
work alone. This promotes decision and ac- 
tion and the other members of the committee 
like it because they are only brought together 
whenever the chairman has an unusual de- 
cision to make. 

(5) At each annual meeting a nominating 
committee previously appointed by the presi- 
dent, nominates the seven directors whose 
terms are expiring and also seven others. In 
this way the board has had no tendency to 
become a self-perpetuating body and in the 
course of several years a great many lawyers 
have had an opportunity to become candidates 
for the office. The effect of this is that the 
board always has been truly representative to 
the extent that while one-third of the board 
of directors can appeal to the whole associa- 
tion from any action of the board, no appeal 
has ever been taken. The president appoints 
as a nominating committee five members, two 
of whom are directors and three of whom are 
not on the board. Additional nominations may 
be made from the floor in the usual manner. 

These methods have worked very well in 
Scranton and the most busy lawyers have al- 
ways been willing to act either-as officers or 
committeemen. The spirit of the bar is unusu- 
ally friendly and we are free from some of 
the troubles that beset communities who lack 
a well organized bar association. The Lacka- 


wanna Bar Association has also gained the 
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confidence of the public as well as the courts, 
and its benefits have been so numerous and 
substantial that one often wonders how we 
got along without the bar association as long 
as we did. It was established in 1918 by re- 
organizing the existing incorporated Law and 
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Library Association, which at that time was 
financially distressed and almost ceased to 
function because the authority of the board 
of directors was too limited and the bar at 
large disliked the frequent meetings of the 
whole association. 





Lackawanna Bar Expedites Justice 


Editor’s note—The foregoing modest report is too brief to explain 


fully the success of the Lackawanna Bar Association. 


It needs to be sup- 


plemented by an article written by President Fitzgerald and published in 
the American Bar Journal for May, 1931. 


Three years ago the common pleas trial list of 
Lackawanna County was in the condition usual 
to the larger cities of the country—two or more 
years behind. And this was so as long as the 
oldest member of the bar could remember. The 
court took the matter up with the bar association, 
explained that the trial list was a hopeless mess, 
and suggested that the association endeavor to 
provide a remedy. The bar association furnished 
the remedy in the form of a rule of court, and 
the problem is solved so far as Scranton is con- 
cerned. 

At the first term of court after the rule went 
into effect, eighty per cent more cases were dis- 
posed of, by trial or settlement, than in the pre- 
ceding term; and two years after the adoption of 
the rule the list was brought completely up to 
date, and since that time any case can find a place 
on the next trial list after it is at issue. It would 
require a year’s time, under the old system, to 
turn over as many cases as, under the new plan, 
were terminated at the last September term alone. 

By far the greater number of cases are settled, 
and the new rule was devised with this in mind. 
At Scranton there is no permanent calendar but 
the cases must be ordered on by counsel for each 
of the several three week terms of which there 
are five each year. Thus cases do not get on the 
list that nobody desires there. The new rule pro- 
vided for fifteen cases for each of the first four 
days of the week and none for the last two 
days. The case entitled to first place is numbered 
one on Monday, the case entitled to second place 
is numbered one on Tuesday, the case entitled 
to third place is numbered one on Wednesday 
and so on. A case that is not reached for trial 
on the day it is listed does not go over until the 
next day but is continued generally. Any case 
can be continued by agreement of counsel but 
after it is continued twice for any reason what- 
ever it cannot thereafter have a place among the 
first ten of any day, but goes onto the slow track, 
as it is called, that is, in one of the last five 
places of some day. The list is made up thirty- 
five days in advance and the number of cases 
were so well estimated that in the first two years 
every case but one was reached for trial on the 
day listed. 

The date of trial thus being definitely fixed, 
settlements are discussed as soon as the list is in 
print, and if a settlement cannot be reached there 
is still time to prepare for trial. Clients, wit- 
nesses, and counsel are not required to hang 


around court as heretofore. It is much easier tr 
obtain the presence of witnesses; and the ex- 
pense for witness fees is so much less that al- 
though cases are brought to trial very quickly, 
corporations who used to profit by delay are per- 
fectly satisfied because they now save more 
money on witness fees than they did by the previ- 
ous delay. Nor is it any longer necessary to pre- 
pare cases for trial that are afterward settled 
nor to prepare the same case for trial more than 
once. 


After the rule was working about two years 
and the bar and public became familiar with it, 
twenty-five cases were listed for each of the 
first four days of each week and after one con- 
tinuance instead of two, a case went onto the 
slow track. Likewise it was provided that a 
case over one year old must go on the slow 
track whether it had been on the list before or 
not, thus putting a premium on diligence. When 
a court consists of more than one judge it is not 
sufficient to have a good rule but some one judge 
must take a special interest in it or otherwise 
what is everyone’s business will become no one’s 
business. Such a one was found in Judge Will 
Leach, whose sympathy with the rule and confi- 
dence in it and supervision of its operation brought 
about the satisfactory condition of the trial list 
that we now enjoy. 


It was found as a working principle that coun- 
sel do not agree to continue cases without some 
reason, but at the same time the list should be 
so conducted that clients must either settle or 
try their cases or get out of the way for those 
who are ready to do so. It was also discovered 
that to continue a case generally that was not 
reached on its listed day had the great advantage 
that those whose cases were listed later in the 
week felt practically as certain of being called 
as if they were listed earlier. No hardship was 
placed on the case that was continued generally 
because this happened very seldom and because 
it would be almost certain to be called at the 
following term about two months later. To those 
who may be interested in the wording of the 
rule as originally drawn, we here give it in full: 


Text of Court Rule 


“Unless otherwise ordered, common pleas cases 
shal] be called for trial and the trial list made 
up in accordance with the following sfanding 
rule: 
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“Fifteen cases shall be assigned to each of the 
first four days of every trial week. The first 
ten numbers on each day’s list shall be com- 
posed of Part 1 cases, and the last five num- 
bers on each day’s list, of Part 2 cases. Part 1 
cases are those which have not at any time been 
continued, and those which have been continued 
only once. Part 2 cases are those which have 
been contiuued more than once. 

“When making up the list, the priority of the 
cases according to law, rule of court, special 
order and number shall be respected and the 
Part 1 case entitled to first priority shall be 
Number 1 on Monday’s list; the second, Number 
1 on Tuesday’s list; the third, Number 1, on 
Wednesday’s list; the fourth, Number 1 on 
Thursday's list; the fifth, Number 2 on Mon- 
day’s list; the sixth, Number 2 on Tuesday’s list, 
and so on until the first ten cases of each day’s 
list shall be filled. The next five cases on each 
day’s list shall be determined in the same manner. 
Whenever the Part 1 cases ordered on the list 
by praecipe or order of court shall not number 
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40, the deficiency shall be made up from Part 2 
cases. 

“Unless otherwise ordered, any case not on 
trial at the close of the day to which it is as- 
signed shall be deemed continued generally. 

“The prothonotary shall keep a record of the 
number of times that the several cases that ap- 
pear on the trial lists are continued, but in re- 
cording said continuances and making up the trial 
lists he shall not consider cases which have been 
continued for the reason that they were not 
reached for trial, nor shall he consider any con- 
tinuance that shall have occurred before this rule 
goes into effect. 

“On petition or on its own motion the court, 
for special reasons, may transfer a case from 
Part 2 to Part 1 on such terms and conditions, 
if any, as it may impose. 

“Verdicts, non-suits and judgments may be 
entered by agreement at any time the court is in 
session. 
wae rule shall become effective March 26, 
1 ina 





Youth Movement Sweeps Texas Bar 


Ambition of Younger Practitioners to Support Profession’s Activities 
Produces Notable Changes in Texas Bar Association. 


An article in the October number of this 
Journal (page 74), which told of the difficul- 
ties of bar integration in the vast state of 
Texas, was written just on the eve of great 
changes. At the annual meeting the Texas 
Bar Association tackled the job of revising 
its constitution and by-laws. In this manner 
it summarily disposed of the tradition of fill- 
ing its offices by promotion. It confirmed in 
the membership present at an annual meeting 
the power of free nomination, thus putting 
an end to lock-step promotion, which was ob- 
jected to on the ground that it stifled ambition 
and kept the profession in the tight embraces 
of a ruling clique. Of course the attachment 
of the association leaders for several years to 
the principle of compulsory membership of the 
entire bar proved that they had no narrow or 
selfish aims. If theirs was a despotism it was 
a beneficent despotism. 

This problem was solved in a manner which 
will doubtless contribute substantially to the 
movement for integration through statutory 
powers. The details will be told after first 
reporting another long step in advance which 
involves more novelty and is likely to have 
most significant effects in other states. 

This movement originated among the 
younger lawyers of Dallas about four years 
ago. Mr. Harry Atkinson was a leader in 
—. about organization of the Dallas 
Junior Bar Association. A few months later 
a similar group organized in Fort Worth and 
last year the movement included Waco. In 
the summer of 1930 the idea of a statewide 


organization of the younger lawyers was ad- 
vanced and on August 30 of that year over 
200 young lawyers met at Fort Worth and 
effected an organization, electing as president 
Robert Lee Guthrie of Dallas and as vice- 
president S. A. Crowley, of Fort Worth. 

That this organization was not intended to 
compete with the Texas Bar Association was 
made apparent by the decision to hold its an- 
nual meeting at the same place, and one day 
in advance, of the senior association. The 
Junior Bar Association organized with a vice- 
president from each supreme judicial district, 
thus foreshadowing one of the changes in the 
constitution of the senior association made at 
the meeting of 1931. 

The ideals of the Junior Bar Association 
are embodied in a communication from one of 
its leaders, who says that opposition to the 
movement by the older men was quite unwar- 
ranted. The younger men felt that they were 
outsiders in bar organization, ignored as to 
membership in local, state and national or- 
ganization (at least in one leading city). They 
were not encouraged in active participation 
in bar work and were not elected to office. 
Our correspondent further says: 

“The first ten years of practice are the most 
significant since it is during this time that the 
lawyer’s ideas of professional ethics are formed. 
Very little attention had been given to the 
younger group. We felt that our organization 
would not only benefit its own members but 
would also create a fertile recruiting ground for 
the older associations. The members of the 


Junior Bar are urged to join the local, state and 
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national associations. Attorneys will be easy to 
interest in these organizations while they are 
young; but unless their interest is thus stimulated 
it will be found that in a few years a small 
minority have become interested, while the vast 
majority have developed a definite antipathy to- 
ward bar associations. 

“Not only did we feel that our organization 
would stimulate a lasting interest in bar associa- 
tion work but we felt also that it could be of 
valuable aid to the existing organizations. One 
of our purposes is to cooperate with the local, 
state and national bar associations. Our aim is to 
help these organizations carry out their aims. 

“We felt also that friendly relationship be- 
tween young lawyers could best be promoted in 
a group organized by and for themselves. We 
place considerable emphasis on this feature. We 
feel that when genuine, cordial intercourse be- 
tween lawyers is established chicanery among 
them is virtually abolished. 

“It is our aim to support all movements to 
bring about needed judicial reform. An active 
interest has been taken in the self-governing bar 
bill. It is our hope that more stringent require- 
ments for admission to the bar will be made.” 

The Junior Bar Association held its annual 
meeting this year one day in advance of the 
Texas State Bar. Mr. S. A. Crowley became 
president. 

Sweeping Changes in Organization 

That the motives of the younger group were 
appreciated by the older association members 
and their influence felt is apparent from the 
sweeping changes in organization which were 
effected in the Texas Bar Association. Pro- 
gressives had hoped only for moderate 
progress but the discussions disclosed a de- 
velopment of opinign which had not been fore- 
seen. Nearly as Uailion day was devoted to 
discussion and revision of the constitution and 
by-laws. The result was a breaking of lock- 
step promotion to office, a movement to create 
district associations with representation in the 
association, and the creation of a Junior Bar 
Section. The section is composed of the as- 
sociation members not over thirty years of age 
who register in that section. The dues are 
half the regular dues but those who pay the 
full dues will receive the Texas Law Review. 
It is apparent that this plan will immediately 
increase membership and will increase asso- 
ciation energy in an even greater proportion, 
as well as afford training to young lawyers in 
the public work of the profession. These steps 
deserve some detailed explanation. 
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The government of the association is in a 
board of directors composed of the principal 
officers and a director representing each of 
eleven supreme judicial districts. The presi- 
dent, vice-president, secretary and treasurer are 
to be nominated at the annual meeting from 
the floor, and elected by a majority of the 
votes cast. Should any voting result in a 
contest it is to be resolved by calling the roll 
of counties. Each county represented at the 
meeting shall cast a vote of those attending 
plus one additional vote for every ten asso- 
ciation members in good standing who reside 
in the county. The county vote may be cast 
as a unit or be divided as the members present 
from each county may determine. The di- 
rectors representing the eleven districts are 
nominated. in district caucuses held by mem- 
bers attending the annual convention. 

Having enthusiastically adopted such pro- 
visions the association then proceeded forth- 
with to utilize the new machinery of demo- 
cratic control. 

A very important feature of the new con- 
stitution is that requiring the district di- 
rectors to organize district associations and 
to further the activities of the state associa- 
tion in their districts. They are required to 
report annually concerning the development 
of such activities in the district and all county 
associations. 

The districts are identical with those pro- 
vided in the self-governing bar bill. Possibly 
the opposition felt in the legislature this year 
in respect to that bill pointed to the need for 
stimulating professional organization in all 
units. Other modes of increasing state bar 
association membership had proved ineffectual, 
as told in our earlier article. The new or- 
ganization is also expected to develop profes- 
sional consciousness and illustrate the ad- 
vantage of government for the entire bar 
through a system of representative officers. 

The changes thus recounted will assuredly 
energize the profession in Texas, where the 
need for strengthening the bar is vital and 
the difficulties increased owing to the vast 
stretches of territory involved. From north 
to south Texas extends a distance equal to 
that which separates Chicago and Birming- 
ham, while its east and west diameter would 
reach from St. Louis to the Atlantic coast 
There are believed to be 10,000 lawyers in 
Texas and their number is increasing rapidly. 





The most fertile field for voluntary membership is among the 
younger lawyers who have not lost their ideals and who haven’t 


become set in their ways. 


If we can at once get the interest of 


the newly admitted member of the bar, by some service that we 
can perform for him as a bar association, it will not be difficult 
to make and keep him a member. If he is not asked to join until 
he has been practicing several years, he may develop an indif- 
ference or even a resentful attitude toward the association.—Pres. 
Frank N. Richman, Indiana Bar Association. 





Snappy Work by Utah State Bar 


Judicial Council Created— Rules Governing Admissions, Rules of Conduct 
and Rules of Disciplinary Procedure Adopted—- 
State Bar Journal Established. 


The bar of the state of Utah was given in- 
clusive organization and official status by an 
act of legislature adopted this year. The fact 
that the vote in both chambers was unanimous 
must be taken as proof of the confidence which 
the public has in the lawyers of that state. 
The act (prior to adoption) was included in 
the Compiled State Bar Acts, Annotated, pub- 
lished by the Conference of Bar Association 
Delegates and obtainable from the American 
Bar Association secretariat, or from the sec- 
retary of the Conference, Mr. Herbert Har- 
ley. 

The Utah act, in twenty-four sections, is a 
skillful adaptation of the model act promul- 
gated by the Conference of Delegates. It 
contains a section borrowed from an amend- 
ment to the Idaho State Bar act which enabled 
that bar to establish a judicial council. 

Immediately upon organizing the Utah State 
Bar adopted a vigorous line of action. A first 
meeting of the board of commissioners was 
held June 13. Formal organization was ef- 
fected on June 30 and Mr. Dean F. Brayton 
was elected president and Mr. L. M. Cum- 
mings secretary. At this meeting a standing 
committee to be known as the Judicial Coun- 
cil of the State Bar was appointed. The 
committee comprises nine members: two senior 
justices of the supreme court, two district 
judges, one member of the University of Utah 
law school faculty, and four practitioners, one 
of whom shall be a prosecutor. The resolu- 
tion creating the council says: 

The function of the Judicial Council is to make 
a study of such subjects as the Board of Com- 
missioners may direct, and to make a report 
thereon to the Board of Commissioners annually 
and at such other times as the Board may direct. 
The annual report is to be printed and sent to 
each member of the Utah State Bar at least 
twenty days prior to the annual meeting. 

The members of the Council are to serve for 


two year terms. The first personnel is as 
follows: 


Chief Justice J. W. Cherry, supreme court. 
Justice D. N. Straup, supreme court. 


Judge M. C. Harris, district court. 

Judge Nephi J. Bates, district court. 

Dean William H. Leary, University of Utah 
school of law. 

Messrs. David J. Wilson, district atterney, 
A. B. Irvine, A. B. Morgan and Reuben 
J. Shay. 

Mr. Irvine was appointed chairman. 


The State Bar will defray the expenses of 
the Judicial Council. ‘It will be seen that the 
ublished products of the Council are subject 
fo study and consideration on the part of the 
entire bar and approval by the Board of Com- 
missioners. The assumption of the very seri- 
ous work falling to the lot of a judicial coun- 
cil by this State Bar cannot fail to dignify 
the profession and assure it a proper place 
in respect to legislation affecting the law and 
the administration of justice. 

Rules for admission to practice were ap- 
proved at this first regular meeting and being 
subsequently approved by the supreme court 
were in effect on July 30. Applicants for 
examination must present satisfactory testi- 
monials of good moral character and must 
have studied law for at least three years. 
They must have had “a preliminary educa- 
tion other than legal.” These are relatively 
low standards but the rules provide also that 
those who pass the bar examination must 
satisfy the Board of Commissioners that they 
are “otherwise eligible.” 

At a subsequent meeting of the Board rules 
of conduct and rules of disciplinary procedure 
were adopted and these rules have been ap- 
proved by the supreme court. 

Another conspicuous achievement of the 
State Bar is the establishment of The Utah 
Bar Journal as an official organ. The first 
number of the Journal, which is to be pub- 
lished monthly, appeared on October first. It 
contains the minutes of four meetings of the 
Board of Commissioners, which comprises 
seven members, who will serve for terms of 
three years. It is obvious that the Journal 
will perform a significant function in integ- 
rating the lawyers of the state. 





The fundamental requisite of any plan of bar integration is 
that it shall confer power and responsibility on the bar, giving to 
its members in their aggregate capacity a place in the adminis- 
tration of justice, to the end that they shall think more of the 
public welfare and less of private interest. 


—Judge Clarence N. Goodwin. 
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Present Status of Bar Organization 


Nation-wide March Toward Bar Integration Graphically Portrayed— 
Conference of Bar Delegates Receives Encouraging Report. 


Progress in the field of state bar organiza- counties having more than fifty per cent of 
tion was reported to the Conference of Bar the state’s population. The first state to de- 
Association Delegates, in annual assembly at velop the affiliation plan was Washington, 
Atlantic City, Sept. 15, by the chairman of which now has an excellent draft act under 
its committee, Judge Clarence N. Goodwin. study. So there are now fourteen states which 
The legislatures of four states had this year may have bar organization bills in legislature 
passed bar organization bills; in Arizona and in 1932 or 1933. Additions to this group are 
Wyoming the bills were vetoed; in South probable Before the open season for legisla- 
Dakota and Utah, as already reported in this tion in 1933. 

Journal, organization has been duly effected In Illinois, Pennsylvania and New York 
on an inclusive basis and with statutory ati- local bars are federated and in fairly close 
thority. union with the state bars, but since there is 

The report further disclosed more widely no full community of membership, these states 
extended study of statutory organization than are not included among those honored with 
ever before. The accompanying map is in- _ stripes. 
tended to illustrate the situation in all the Reference is made in the report to the nov 
states according to the latest information. elty of the South Dakota bar act. Chairman 
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Key to map: States in black have inclusive, statutory bars. 
States marked with diagonal stripes have a common membership 
as between the state bar association and local associations which 
are affiliated. States marked with dots are those in which the 


state association has created a committee for the study of statutory ; 
organization, or have taken the succeeding step of endorsing a 
draft act. 








Some further explanation is needed to give 
the complete story of the situation in the lat- 
ter part of the year 1931. Missouri is ex- 
pected to earn her stripes before February 1, 
1932, this depending on approval of an afflia- 
tion plan by local associations representing 


Goodwin had previously suggested that it 
might be profitable for a state bar association 
to acquire, from a reluctant legislature, in- 
clusive organization but without immediate 
authority in respect to admission and disbar- 
ment. On this point. the report shows that 
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the committee opinion was divided. Against 
the proposal stood Henry Upson Sims of Ala- 
bama, Joseph J. Webb of California and 
Robert B. Tunstall of Virginia. M. B. Mitch- 
ell of Minnesota and Joseph McCarthy of 
Washington supported the chairman’s view. 
The October number of this Journal tells 0° 
the successful organization under the limited 
powers conferred by the South Dakota bar 
act; and also the success of the Alabama State 
Bar in obtaining full powers over admission 
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requirements by recent legislation. In Ala- 
bama a necessary compromise in 1923 resulted 
in very thorough bar integration and its suc- 
cess finally registered in increased authority. 
The committee also reported increased activ- 
ity on the part of various voluntary state as- 
sociations, especially in New York, where fed- 
erations embracing local associations every- 
where except in the metropolis have become 
integral parts of the state association.. 





Federal Conference Seeks Bar Aid 


Practitioners Invited to Confer at All Stages of Work Involved in Adminis- 
tering United States Courts and Improving Procedure. 


The annual reports of the Federal Judicial 
Conference show the gradual emergence of the 
principles of judicial autonomous government, 
or, as Chief Justice Taft frequently said, 
“business management for the courts.” The 
report of the meeting of October, 1931, illus- 
trates most emphatically the development of 
business management in the far-flung federal 
judiciary. For three days the senior circuit 
judges, having first rendered reports concern- 
ing the condition of dockets in all the district 
and circuit branch courts, discussed a variety 
of problems of administration. Exact in- 
formation was at hand on which policies could 
be based. The concise report of this mecti 
gives a picture of a system of courts which is 
becoming systematic, and that is more than 
can be said of many of the so-called state 
judicial systems, still operated on the “go-as- 
you-please” plan, to adopt another of Mr. 
Taft’s apt phrases. 

The report shows that the Conference as- 
sumes command of the system; it requests the 
attorney general to draft and urge the passage 
of legislation which will remove the limita- 
tion upon filling the places of fourteen dis- 
trict judgeships created in 1922; it points to 
the need for nine more judges. 

But to the end that the service of judges 
shall not be cramped by rigid conventions the 
more significant plan is made that senior cir- 
“cuit judges shall ascertain the load carried in 
every district and arrange for utilizing the 
time of district judges so that it will most 
avail in the disposition of cases. In some 
districts there is no congestion, in others it 
is conspicuous. “Such equalization of duty as 
between judges is clearly contemplated by law, 
and reasonable cooperation in bringing it about 
will greatly promote the efficiency and good 
repute of the federal judicial system,” says the 
report. " 


The attorney general, at behest of the Con- 


ference, is making a survey of the system in 
order “to ascertain the best means of promot- 
ing the economical and effective administra- 
tion of justice in the federal courts, whether 
by division of districts, consolidation of dis- 
tricts, or creation of new districts.” 

Consideration was had of the need for uni- 
form statistics. The Wickersham Commission 
recommends compilation of data in a consistent 
manner through a bureau to be created in the 
department of justice. The Conference en- 
dorsed this proposal. 

Considerable space is devoted in the report 
to the need for revision of the bankruptcy act 
which is shown, by ample data, to be very 
much a failure in accomplishing the true pur- 
poses of such a law. 

Assistance of Lawyers Asked 


Various other matters of less importance are 
presented, and one which is of special interest 
to the legal profession and may prove to be 
one of the most important developments in 
respect to federal judicial administration. At 
the meeting of the Law Institute in May, 1931, 
Chief Justice Hughes suggested that the prac- 
titioners in the federal courts could render a 
service by cooperating with the judges. He 
linked this up with the recommendation made 
in 1930 for legislation permitting the Confer- 
ence to recommend to the congress legislation 
affecting the United States courts and their 
procedure. 

The matter was presented to the Conference 
of Bar Association Delegates at Atlantic City 
on Sept. 15 in a report of the Committee on 
Judicial Councils offered by Chairman Frank 
W. Grinnell. The Conference of Delegates 


thereupon adopted a resolution urging the 
state and local bar associations to consider 
this subject to the end that representative 
practitioners in all districts be designated to 
confer with the district judges as to their 
administrative and procedural problems, and 
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to cooperate with the Conference of Senior 
Circuit Judges. It is evidently contemplated 
that local committees shall select certain rep- 
resentatives to confer with individual senior 
circuit judges, and that they will select one 
representative in each circuit to meet in Wash- 
ington with the judges just in advance of 
the annual federal judicial conference. 

This enlistment of the bar in an advisory 
capacity is a matter of great potential im- 
portance. Mr. Grinnell told convincingly of 
the value of participation by lawyers in all 
conferences concerning judicial administra- 
tion, his experience in this matter being ex- 
ceptionally broad. 

The official report deals with this proposal 
sympathetically. It suggests that practitioners 
should be selected in each district either by 
the bar or by the judges to consider defects 
and remedies. The following words doubtless 
reflect the opinion of the Chief Justice: 

“Inconsiderate proposals will thus _ be 
prompty discarded and attention centered upon 
such as may appear to have merit. Inquiries 
into the administration of justice should be 
appropriately localized and generalities give 
place to a definite examination of particular 
problems. In many instances it is not unlikely 
that needed improvements may be obtained by 
simple arrangements suited to local conditions. 

Again, as a result of such studies in 
circuit conferences, proposals may be pre- 
pared and thoroughly matured for the con- 
sideration of the annual Judicial Conference 
of the Senior Circuit Judges.” It is added 
that the Conference would welcome coopera- 
tion by representatives of local committees in 
sessions to be held prior to the annual meet- 
ings. 

The Conference repeated its view made the 
preceding year that its basic act should be 
amended, giving express authority for recom- 
mendations to congress for “changes in the 
statute law affecting the jurisdiction, practice, 
evidence and procedure of and in the different 
district courts and courts of appeals.” 


Action Taken by Conference of Delegates 

It is submitted that all of the foregoing in- 
dicates most strongly the growth of knowledge 
concerning the administration of justice as a 
function for an organized judiciary aided by 
an organized bar. That is the undoubted trend 
of the times, after decades wasted in fruitless 
complaint and exhortation. Lawyers and 
judges who do not give assent to these prin- 
ciples appear either to lack a sense of orderly 
achievement or to disregard the welfare alike 
of the public and of their profession. 

In addressing the American Law. Institute 
last May Chief Justice Hughes presented the 
function of the Fedefal Judicial Conference 
as an administrative and coordinating agency, 
and added: “If the work of the conference is 
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thus developed I trust that it may be possible 
to secure the general cooperation of the bench 
and bar in a manner perhaps similar to that 
which was successfully followed when the 
revised federal equity rules were adopted.” 
The report to the Conference of Delegates 
quoted all of the Chief Justice’s statement, and 
added the following: 


“The Chief Justice has called upon the bar 
for public professional service of a high order. 
In what way is the bar to respond? We sug- 
gest the following plan for the consideration of 
the profession. 

The Federal Judicial Conference consists solely 
of judges and so far as its formal organization 
is concerned this is ag the best practical 
arrangement. But the judges represent only 
half of the federal judicial system—the other 
half consists of the federal bar which is not 
represented in the conference. Should not this 
other half be represented in some way in order 
that the e “9 and experience of the bar 
throughout the country should be contributed 
to the public interest in the solution of the great 
problems which lie ahead? Many judges, how- 
ever able and experienced, have been removed 
for a long time from the problems of practice 
which the bar has to meet every day in interest 
of the clients for the settlement of whose dis- 
putes the courts exist. The attorney general’s 
department, however able and efficient, neces- 
sarily represents the government point of view. 
The point of view of the men who represent the 
clients of the nation should be given expression 
by some method. How can this be brought about 
as the Chief Justice has suggested? Of course, 
many individual lawyers now take an active 
interest in the problem directly or through bar 
association committees. Their suggestions are 
generally in the form of written reports similar 
to those which were submitted by committees of 
the bar in the various circuits in connection with 
the federal equity rules or in the reports of com- 
mittees of the American Bar Association or of 
this bar conference. But are written reports 
enough? The idea of the judicial council move- 
ment is that when representative members of the 
different branches of the judicial system, from 
both sides of the bench, sit down in a reason- 
ably small conference, with a sense of definite 
professional responsibility, and talk things over 
they all learn something in ways which cannot 
be brought about by mere written reports, and 
can thus form a more balanced judgment as to 
sound, workable plans. 

If such joint conferences are desirable in the 
federal system, and we think they are, the best 
way to bring them about by way of experiment 
would seem to be as follows: Let a committee 
of three members of the bar be selected in 
each federal district either by the district judge 
or by the state bar association to confer from. 
time to time with the district judge. Let these 
committees, or a representative member of each 
district committee, meet from time to time with 
the circuit judges of the circuit and then let one 
representative member of these bar committees 
be selected to represent each circuit at an in- 
formal conference to be held at Washington a 
day or two before the regular meeting of the 
Conference of Senior Federal Circuit Judges. In 
this way the problems of each district, and in 
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turn of each circuit, would be considered at 
home and the suggestions from the different 
districts and circuits would be reported to the 
joint conference at Washington and at the in- 
formal conference, the senior circuit judges and 
the representatives of the bar of the different 
circuits could talk over not merely the sugges- 
tions thus formulated, but such other problems 
as might be submitted for the consideration of 
the federal judges conference in advance of their 
formal meeting. As a result of this process the 
circuit judges meeting with the Chief Justice of 
the United States at their regular meeting would 
have the advantage of this representative judg- 
ment of the federal bar. 

If the Conference of Senior Federal Circuit 
Judges is to be expected by congress to recom- 
mend changes in the statutory law or in the rules 
of court which are to govern federal practice; 
if they are to consider as, of course, they must 
and will, the various reports of the Wickersham 
commission they will need the continuous as- 
sistance and cooperation as the Chief Justice has 
suggested of the federal bench and bar through- 
out the country. Temporary committees are not 
enough. The development of a judicial system 
calls for continuous study. 
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We suggest that the plan outlined above is a 
simple, natural and convenient method of se- 
curing to the national conference this assistance 
and cooperation. The representative members of 
the bar thus chosen should, and undoubtedly 
would, be glad to serve without compensation, 
from a sense of professional responsibility, and, 
while it would be proper that their expenses for 
travel and attendance at the meetings should be 
paid from some federal appropriation, if there 
is any available for the purpose now or in fu- 
ture, even that is not necessary for the purpose 
of the experiment. Many men would willingly 
pay their own expenses for such a purpose just 
as members of the American Law Institute, of 
the American Bar Association or of this Con- 
ference now pay their own expenses to attend 
the meetings. 

Thereupon the Conference of Delegates en- 
dorsed the plan in a formal resolution which 
also requested the American Bar Association 
to give its support. The American Bar Jour- 


nal for November has treated of this matter 
in an editorial. 


National Conference of Judicial Councils 


Efficient Methods in Large City Courts Subject of Interesting Addresses— 
Cleveland Calendar Plan Succeeds in Three Other Cities. 


At Memphis in 1929 representatives of a 
number of state judicial councils laid the 
foundation for the National Conference of 
Judicial Councils. During the American Bar 
Association week in August last year a very 
productive meeting was held in Chicago. This 
Journal made a report on this meeting in its 
October number, 1930, to the extent of twenty- 
five pages. The meeting was devoted mainly 
to consideration of the first, and one of the 
most technical matters which these councils 
face, namely, statistical reporting. 


An excellent program was prepared for the 
second annual meeting of the National Con 
ference held at Atlantic City, under America= 
Bar Association auspices, on Sept. 15, 193! 
The subject of court rules and practices in 
vogue in certain large city courts for the ex- 
pedition of litigation was thoroughly presentec. 
by able speakers, and there was also an ex- 
tended summary of the work done by judicial 
councils during the preceding year. This 


paper was prepared by Judge Shapiro, of the 
Connecticut council. 


In his opening address Judge Harry A. 
Hollzer, chairman of the National Conference 
during its first two years, presented the entire 

1 Reports covering the same ground were pre- 
pared by the Hon. J. C. Ruppenthal, of aneas, 


and published in this Journal. See Vol. xv, . 
p. 15 and No. 2, p. 53. ol. xv, No. 1, 


picture of the judicial council movement and 
the National Conference in such complete and 
succinct manner that we present his address 
in full. The title and address follow :? 


The Function of the National Conference 
of Judicial Councils 


Probably the most significant, if not the 
most important, development which has taken 
place in the judicial history of the United 
States during the last half century has been 
the establishment of judicial councils in more 
than one-third of the States, and the creation 
of a companion group in the federal judicial 
system under the designation of the Confer- 
ence of Senior Circuit Judges. Indeed, we 
doubt whether any more enlightened move- 
ment to improve the administration of justice 
has been undertaken in this country since 
the formation of the Union. 


Prior to the establishment of judicial coun- 
cils, the continuous and scientific study of the 
judicial department of the government—the 
compilation and analysis of data showing the 
condition of judicial business in the various 
courts and how the latter were functioning, 
the consideration of questions dealing with 


2Judge Hollzer, now a member of the U. 


s. 
District bench, was unable to be present. 


His 


address was read by Judge James W. McClendon 
of the Texas Judicial Council, who presided. , 
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court administration and the practice and pro- 
cedure therein, the ascertainment of what was 
necessary to improve the administration of 
justice, and the submission of recommenda- 
tions designed to effect such improvement—all 
such problems were generally regarded a 
everybody’s business. As a consequence, these 
responsibilities became nobody’s business. 

On the other hand, through the organiza- 
tion of judicial councils, there has been pro- 
vided for the first time in our history an 
agency, designed to be permanent in char- 
acter, composed of a personnel which, gen 
erally speaking, may be said to constitute a 
cross-section of the membership comprising 
the third department of government, yet small 
enough in numbers to permit the members of 
the council to participate fully and equally in 
its deliberations and activities, capable of 
functioning continually, and charged with the 
duty of obtaining and studying information 
disclosing the conditions and the problems 
affecting the organization and the administra- 
tion of the courts, and likewise charged with 
the further responsibility of submitting recom- 
mendations for the betterment of these con- 
ditions and the solution of these problems. 

“We find wide-spread agreement,” observes 
Chief Judge Cardozo, “that there should be 
established a permanent agency, continuously 
functioning, to consider the changes essential 
to the proper administration of justice, and 
to report its recommendations.” 

Again, as very aptly epitomized by Dean 
Pound: “There can be no question of the 
desirability of a Judicial Council Com. 
mittees of bar associations can do something 
Judicial Committees of the Houses of the 
Legislature can do something. But neither 
is at hand all the time; both have much else 
to do; each has to act at relatively crowded 
sessions, and neither is in touch with the 
every-day difficulties in all their phases as the 
judges are. Most of all, it is im- 
portant to have a body at hand continually 
whose function and duty it is to study the 
machinery of justice in operation and study 
how to make it as effective for its purpose as 
is possible.” 

The judicial council movement, as Judge 
McClendon has so ably pointed out, evolved 
out of an ever-widening criticism of the func- 
tioning of American courts, and a growing 
demand for the application of modern scien- 
tific methods to the study and improvement of 
the administration of justice. 

While it is true that the various judicial 
councils differ more or less with respect to 
the composition of their membership, and al- 
though a few have more powers or a larger 
jurisdiction of usefulness than others, it is 
equally clear that the basic or primary func- 
tions of all judicial councils are the same. 
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Every council is a fact finding body. 

Each is charged with the responsibility to 
survey the condition of business in the sev 
eral courts within its respective jurisdiction. 

Each is expected to present such recom- 
mendations as may seem in the interest of 
simplification, expedition, efficiency and econ- 
omy, in the operation of the courts. 

Each is intended to conduct a continuous 
study of the judicial system in operation, to 
gather the facts pertinent to the same, and to 
recommend the changes designed to effect im- 
provement—all to the end that the administra- 
tion of justice shall be improved. 

“No single agency,” declared the late Chief 
Justice Taft, “to induce Congress and State 
Legislatures to the enactment of measures to 
improve the administration of the criminal 
law, could be more effective than the prac- 
tical truth in respect to the condition of the 
courts in the prosecution of crime, and noth- 
ing would more stimulate a demand for greater 
speed in the disposition of the civil cases in 
behalf of the litigating public than the truth 
as to the delays and congestion in the civ-! 
dockets.” 

It is but natural, therefore, that from th 
very outset judicial councils have recognized 
that if they are to deal intelligently with th: 
problems confronting them, accurate and com 
plete data must be obtained respecting the con- 
ditions which have created those problems. 

We must gather detailed information re- 
specting the organization of the courts, their 
management and direction, the machinery pro 
vided for their operation, the extent to which 
they are either aided or hampered by the pro 
cedure under which they function, and, gen 
erally speaking, the results obtained. 

Expressed succinctly, every judicial counc ! 
must ascertain what the courts within its jur 
isdiction are doing, and how they are doing it. 
In other words, we must have the facts. 

While all of us concede the necessity of 
ascertaining these facts, the difficulty lies in 
determining what kind of statistics should be 
gathered in order to supply the requisite in- 
formation. 

How may we estimate to what extent the 
organization of our courts is adapted to the 
work which they are required to do? 

How may we appraise the deficiency of pro 
cedural machinery ? 

Into what classifications shall we segregate 
the various functions which the courts are 
required to perform? 

How shall we determine what plan of or- 
ganization of the courts and what method; 
of operation will most conveniently and ef- 
fectively produce satisfactory results? 

Every judicial council is seeking data which 
will point the way whereby time-consuming 
and money-wasting practices may be elim- 
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inated, and which will lead to the substitution 
of efficient and economical judicial methods. 


“The system of assignment of cases for 
trial, which exists in Cleveland, Ohio,” de- 
clares an article appearing in the November, 
1930, issue of the American Bar Association 
Journal, “is held up as the most efficient in 
the country, and as a model for imitation, in 
a report made by the Committee on Rules of 
Court, to Judges Francis G. Caffey and Alfred 
C. Coxe, of the United States District Court 
for the Southern District of New York.” 


Again, we are told that the circuit court 
in Detroit, Michigan, and likewise the su- 
preme court of the District of Columbia, 
profiting by the experience gained in Ohio’s 
metropolis, have adopted what has come to 
be known as the Cleveland Plan, for the gov- 
ernment of these important trial courts. 


Other sources of information call to our 
attention the fact that in the cities of New 
York, Chicago, Cleveland and Boston, the 
probate courts handle the administration of 
estates with extraordinary efficiency and ex- 
pedition. 

In addition, we are advised that, in the con- 
sideration and disposal of preliminary and sup- 
plementary proceedings in divorce cases, the 
circuit court at Detroit has established a 
record of achievement worthy of emulation by 
all similar tribunals. In the same connection, 
we are informed that the Detroit system is 
now being followed in the court of common 
pleas at Cleveland. 


The results obtained in the cities of New 
York, Cleveland and Baltimore, in the matter 
of selecting and empanelling trial jurors, pre- 
sent experiences worthy of serious considera- 
tion by the bench and the bar alike. 


From the standpoint of the volume of ap- 
peals decided and the expedition with which 
the same are dispatched, the extraordinary 
progress and the enviable condition attained 
by the supreme court of the United States and 
by the appellate tribunals of the state of New 
York, challenge the attention and study of all 
other jurisdictions. 

If in some states time-consuming and 
money-wasting methods of judicial admin- 
istration have been eliminated, surely every 
other jurisdiction ought to become informed 
respecting the changes which have brought 
about such improvement, and likewise should 
ascertain how to effect a similar saving. 

What officials are more vitally concerned 
with such matters than are the respective ju- 
dicial councils? 

What could be more helpful for the develop- 
ment of an adequate system of judicial sta- 
tistics—in the study of which we may find the 
answers to some of our questions—than to 
establish a clearing house for the exchange 
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of ideas and experiences on the part of those 
engaged in this field of research? 

What would be more likely to promote the 
common purpose for which judicial councils 
have been established, than to provide an open 
forum for the discussion of our common prob- 
lems ? 

To establish such a clearing house, to pro- 
vide such a forum, the National Conference 
of Judicial Councils has been organized. 

While admittedly, some problems are pe- 
culiar to certain jurisdictions, it is equally 
clear that many are common to most, if not 
all, of the states. In such instances coopera- 
tion among the various judicial councils should 
enable each to profit by the labors of the 
others. 

Some of the judicial councils include a much 
larger membership than others. Most of the 
councils comprise both judges and members 
of the bar, a few are composed of judges 
only, and at least two of these bodies include 
laymen among their membership. Likewise, 
some of them include state officials and mem- 
bers of law school faculties. The councils 
likewise vary with respect to the extent of 
the financial support accorded them, also as 
to the plan of operation, and in the frequency 
of their meetings. 

_The advantages, on the one hand, and the 
disadvantages, on the other hand, resulting 
from these various and different features of 
organization and operation, are matters of 
mutual concern to all judicial councils. 

The evaluation of the general problems com- 
mon to judicial counciis and the analysis of 
the same by leaders of thought in the field of 
judicial administration, can be presented best 
under auspices which will permit all councils 
to be represented and heard. We are all con- 
cerned in ascertaining: 

Where may we obtain the necessary re- 
search assistance? 

How may improvement be promoted in 
the matter of judicial personnel ? 

How may nonessential delays be eliminated, 
undue prolixity in records avoided, issues nar- 
rowed and settled at the inception of litiga- 
tion? 

How may we reduce the number of ap- 
peals? 

What manner of organization is necessary 
to establish our courts on a_ business-like 
basis? 

For the consideration and discussion of 
these and similar problems, for the exchange 
of experiences and views, for the dissemina- 
tion of ideas respecting the same, what agency 
is better equipped or is more appropriate, than 
an association composed of those now charged 
with the responsibility of solving these prob- 
lems, and likewise those who heretofore have 
had experience with the same? 
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Here, again, the National Conference of 
Judicial Councils should become the natural 
medium for such deliberations. 

We need have no fear that our sessions will 
produce any dogmatic conclusions respecting 
the problems which we shall consider. Rather 
will these gatherings—these open forum dis- 
cussions—these exchanges ot experiences— 
point out the nature and the extent of the 
studies already completed or commenced, also 
disclose the mistakes to be avoided, and other- 
wise aid in avoiding duplication of effort. 

The value of our gatherings will depend 
largely upon the extent to which these dis- 
cussions enlighten us respecting the experi- 
ments undertaken in our field of endeavor. 

Our progress will be measured, primarily, 
according as we may profit by the respective 
successes and failures of the various groups 
engaged in this movement. 


An Efficient Calendar System 


The discussion of methods for conserving 
the time and energy of judges serving in large 
city courts very properly began with a paper 
by Chief Justice Homer G. Powell of the Com 
mon pleas Court of Cuyahoga County, sitting 
in Cleveland. It was in that city that the bar 
association set itself the task of encouraging 
efficiency in trial methods. There resulted 
the law which permitted the judges of the 
Cleveland court to elect one of their number 
to serve for five years as administrative head 
of the court.* Judge Powell has held this post 
since 1923 and has had the faithful support of 
the judges of his court consistently. The suc- 
cess attained has attracted nation-wide atten- 
tion.* 

The work done in Cleveland has resulted in 
setting a standard as to calendar practices. 
While the general methods involved have been 
published it is necessary for one who wishes 
to comprehend all the details of administration 
to see the system in operation and this has 
been resorted to repeatedly. 

The most recent adoption of the Cleveland 
methods, in substance, was in the supreme 
court of the District of Columbia. Speaking 
for Chief Justice Wheat, his colleague, Judge 
Adkins, said that in the first three months 
the judges of that court were able to devote 
twenty-five per cent more time to actual 
trials, and the disposition of cases was even 
higher owing to settlements effected when trial 
could not be longer escaped. 

The jurisdiction most comparable with Chief 
Justice Powell’s is the circuit court sitting in 
Detroit. Concerning its organization of -busi- 
ness Executive Judge Ira W. Jayne made a thor- 

3 The text sa ~ law is found in this Journal, 
Vol. vii, No. P.} 21. 

4 Idem, Pp. M1 Vol. vii, No. 5, p. 166; Vol. xi, 


No. 1, p. 13; Vol. xii, No. 1, p. 11; Vol. xiv, No. 2, 
Pp. 52: ol. xiv, No. 5, p. 154; Vol. xiv, No. 6, p. 193. 
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ough presentation. Like the Cleveland court 
his court is united in an effort to reduce the 
number of pending cases. In substance the 
Cleveland calendar plan is used and other 
features as well.® 


Mr. Harry D. Nims, a member of the com- 
mission created this year by the New York 
legislature for the study of judicial administra 
tion, told of the adoption of the Cleveland 
court’s methods by the eight judges constitut- 
ing the bench for the U. S. district court in 
the city of New York. In considering im- 
proved methods the court relied on the aid of 
members of the bar, who visited Cleveland, 
and were able to advise the court. Summariz- 
ing the brief experience since adoption of the 
plan Mr. Nims said that the calendar system 
had been revolutionized. The advantages he 
summed up as saving in time of judges; sav- 
ing the time of: citizens serving as jurors; 
saving the time of lawyers by relieving them 
of unnecessary attendance, which had been 
most burdensome; saving the time of wit- 
nesses, who formerly were summoned when 
they could not be used; saving the time and 
money of litigants; and finally saving the 
public in reduced cost of operating the courts. 


Future of National Conference Discussed 


Before the session concluded there was con- 
sideration of plans for promoting the work o‘ 
the National Conference as a necessary agency 
in the field of judicial administration. Mr. 
Franklin Velde, of Illinois, proposed that the 
American Bar Association be requested to 
make the National Council a section. Chief 
Justice Marshall, of Ohio, suggested that the 
Judicial Section of the Bar Association might 
be altered to permit of joint meetings. Mr. 
Amos C. Miller, of Chicago, thought this pro- 
posal unwise and opposed the idea of discuss- 
ing it at a session of the Judicial Section on 
the following day. It was decided to reas- 
semble later in the day to receive the report 
of a special committee on this matter. 

At the later session Secretary E. R. Sunderland 
r orted for the committee a resolution to the 

ect that the Judicial Section be invited to join 
with the Conference in requesting the American 
Bar Association to enlarge the scope of the 
section “in order that it may represent the in- 
terests of the present Judicial Section and the 
Conference of Judicial Councils, and of the 
entire profession, in specific measures for im- 
proving the administration of justice.” 

The resolution was adopted by a majority of 
one vote, was reconsidered, and finally defeated. 

The election of officers resulted as follows: 
Chairman, Judge James W. McClendon, Texas; 
vice-chairman, Dean Charles E. Clark, Conn.; 
secretary, Prof. Edson R. Sunderland, Michigan ; 
members of executive committee, F. W. Grinnell, 
Mass., and Judge Denis Sullivan, Chicago. 

5A full account of the operation of the Wayne 


County Circuit Court appeared in this Journal, 
Vol. xv, No. 6, p. 174. 











Two Judicial Councils Abolished 
Two New Ones Created 


The Oregon judicial council was abolished 
this year by repeal of its act. Dating from 
1923 this act was one of the two earliest. 
The first sentence makes the chief justice c 
the supreme court chairman of the council. 
This was the mistake which made it all but 
impossible to make the council of the highest 
service to the state. A chief justice too busy 
to perform the duties of chairman could dele- 
gate this to a vice-president or executive sec- 
retary. But one who was opposed to the 
basic idea of the council had it in his power 
to stifle action. 

Notwithstanding lack of sympathy with the 
idea in Oregon the council did some excellent 
work, or really permitted the work to be done 
for it by Mr. Albert B. Ridgway and other 
bar association leaders. 

Since the Oregon experiment was started it 
has been shown clearly that a judicial council 
should not depend upon a chief justice, or any 
supreme court justice, for its executive force. 
The more recent, acts have recognized this 
fact. 

Elsewhere in this number the establishment 
of a judicial council by the Utah State Bar is 
reported. 


North Carolina Adopts New Plan 

When North Carolina created its judicial 
council in 1925 it departed from other forms 
by making a council comprising all the judges 
of the state and enough practitioners to make 
a total of fifty. This organization was too 
cumbersome. Some good work was done, 
but against strong odds. There appears tu 
be no ground for regret that the legislature 
this year repealed the act and adopted a new 
law which is certain to yield larger returns 
for judicature. It creates a Commission for 
the Improvement of the laws, comprising the 


attorney general, chairmen of the two judici- 
ary committees of the legislature, two supreme 
or superior court judges, two practitioners, a 
professor from each of three law schools, and 
two laymen. The governor appoints all but the 
ex-officio members. ° 


This interesting body differs from other 
judicial councils in that its scope of work 
extends to the entire field of legislation. From 
the judicial standpoint it appears unfortunatc 
that its work is not limited to judicial admin- 
istration, but there are features which mitigate 
this regret. 


The commission grew out of the activity of 
Dean Charles L. McCormick of the state uni- 
versity school of law, and his faculty. They 
instituted studies outside of the curriculum as 
a means for informing the student body, and 
then, lest effort be wasted, the professors 
drafted a number of bills. Next a conference 
was called for critical discussion of the meas- 
ures, and it was attended by representatives 
of the law faculties of Wake Forest and Duke 
Universities, prominent legislators, practicing 
lawyers and an editor. Of ten bills introducea 
finally, four were enacted. A modest result, 
yet a thoroughly practical scheme for progres: 
had been invented and had proved useful. 
Practical especially in the plan employed for . 
informing the legal profession and all legis- 
lators in advance concerning approved meas- 
ures, and insuring active support before com- 
mittees of the legislature by qualified spokes- 
men, 


It has been suggested before in this Journal 
that judicial councils would do well to de- 
velop support for their draft acts, and if they 
are loath to do this, then the organized bar 
should do it. Meanwhile the law school teach- 
ers have shown one most effective method. 





“I am in thorough sympathy with the kind of conservatism that refuses 
to rush into unconsidered reforms, and insists on thinking problems out 
before making changes; but lawyers, who should be leaders of public opin- 
ion in this work, cannot escape the responsibility for studying abuses and 
suggesting solutions, and are not justified in merely’ sitting back and pick- 
ing flaws in proposed laws, without doing constructive work to find a 


rcemedy.— John H. Lewis. 
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“Public Relations” Work in Louisiana 


Notable Discussions of Press Influence on Justice by Cuyahoga Bar and 
Judicial Section of American Bar Association 


While various other ambitious bar associa- 
tions have been wrestling with the problem 
of public relations the Louisiana Bar Associa- 
tion has been engaged for more than a year 
in one of the most productive lines of effort. 
It consists in preparing, for weekly publica- 
tion in newspapers, articles concerning many 
phases of law and government. At presen’ 
the articles are appearing in sixty-five weekly 
and six daily papers. The articles contair 
about one thousand words and are unsigned, 
but at the head of the column appears this 
notice: “Published through the cooperation 
of the Louisiana State Bar Association and 
the Louisiana Press Association to dissem- 
inate information about laws affecting people 
in their daily lives, to encourage the study 
of constitutional government and to cherish 
public respect for the courts.” 


There appears to be no shadow of doubt 
that so far as these articles are read they will 
accomplish the purpose stated. And there is 
the strongest reasons for believing that they 
will be read by the people whose influence 
counts for good government. The by-products 
of this plan are also important; the people 
generally will get a conception of the scholar- 
ship involved in the modern practice of the 
law; they will accept the Bar Association a: 
a body having serious public aims; and the 
newspapers will acquire an understanding of 
lawyers’ motives which will be most whole- 
some. 


While this method involves much serious 
effort by contributors it was not difficult to 
institute it. Mr. Joseph D. Barksdale, of 
Shreveport, induced the bar association to cre- 
ate a committee of fifteen on public rela 
tions. Then the Press Association was invited 
to cooperate, and it did so by appointing a 
committee. The Press and Bar Cooperative 
committee was thus created, with Conrad J. 
LeCoq as chairman and Joseph D. Barksdale 
as secretary. In selecting topics the follow- 
ing headings were taken: persons, property, 
contracts, torts, crime and government. (See 
Tulane Law Review, Vol. v, No. 1, p. & 
for the detailed list of topics.) 


Topics were then assigned to the fifteen 
lawyers, but the actual work has been per- 
formed by six of them. A general invitation 
to the bar produced no results. The committee 
reserves the right to édit all articles submitted. 

The editor has before him twenty-five of 
the articles in proof form. It would be dif- 
ficult to praise them too highly. The topic” 


are of general interest and are handled with 
great skill. A few topics are chosen at ran- 
dom as illustration: The Louisiana Public 
Service Commission, Public Education in 
Louisiana, Local Self-Government, Municipal 
Liability for Torts, Exemptions from Seizure, 
Drunken Drivers and Reckless Driving, The 
Law of the Road, Who Can Drive Automo- 
biles, Witnesses, French Influence on the Con- 
stitution, and so forth. 


A great deal of work is involved in main- 
taining this service. But it is submitted that 
it is a work greatly needed in these times of 
change and bewildered opinion, and it can be 
done only by lawyers. There must be in 
every bar association latent talent and latent 
willingness to perform needed public service 
which can be utilized. in such a plan as this 
It need not be the only work in the field of 
public relations. Something will be said in 
a later number concerning the opportunity for 
coordinating the efforts of lawyers makin~ 
public addresses to the end that they shall 
serve some well developed plan. For every 
potential author there are a hundred ready 
orators and a hundred platforms. Neither 
method need be considered competitive. Some 
matters can best be discussed by a speaker, 
some by a writer. Each method has its pecu- 
liar values. Neither should be neglected. 


Judicial Power vs. Sensational Reporting 


That the judges, whenever and wherever 
they choose to. utilize their influence, may do 
more to correct sensational press reports than 
any other agency, has been urged by this Jour- 
nal, and the idea is supported by report of the 
committee on cooperation between press and 
bar of the Conference of Bar Association 
Delegates presented at the September meet- 
ing by Chairman Andrew R. Sherriff. “In- 
fluence” would ordinarily be sufficient, but 
when it is not, then the judge has ample power. 
The committee report ,;commented upon the 
charge of an English judge to the grand jury 
at the Cornwall assizes, which embodied a 
request to newspaper men “to refrain from 
spreading sensational reports which were likely 
to influence justice.” This was a case of in- 
fluence exerted. 


Mr. Sherriff reported also that Judge Orie 
L. Phillips, chairman of the American Bar 
Judicial Section, impressed with the im- 
portance of action on the part of judges, had 
arranged for a symposium on the following 
day. The speakers were Mr.’ Sherriff, Mr. 
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David Lawrence, editor of the United States 
Daily, and Judge Eugene O’Dunne of the 
Baltimore City Supreme Court. 


The entire matter of proper and improper 
publications was discussed very thoroughly at 
this section meeting. It is here suggested that 
the Judicial Section might best serve public 
interests in the future by stimulating trial 
judges to ‘conduct their courts in a dignified 
manner and to insist upon only proper report- 
ing of court affairs in the newspapers. Their 
power and, presumably, their influence, ex- 
tends also to law enforcement officers and to 
prosecutors and it should be the aim of every 
judge to protect his court from improper pub- 
licity as a duty to the public. 


Judge Eugene O’Dunne’s address, not all o* 
which was read at the meeting, was published 
by the Baltimore Daily Record, a legal pub 
lication. It is a notable address, containing 
about 20,000 words, and embodying a great 
amount of information, quotation and comment 
on the office of judge and its relation to press 
publicity. 

Reform in this field will doubtless come 
about through a higher conception by judges 
of their official responsibility. But mean- 
while there is opportunity for the organized 
bar to exert an in°uence and this is more and 
more being observed. In several states the bar 
associations are forming relations with publish- 
ers’ associations for their mutual good Lawyers 
can see that much constructive information 
is published concerning judicial proceedings. 
The relations thus formed with the press will 
prove advantageous. to any bar association 
which seeks to enlarge the public’s conception 
of the function and usefulness of the pro- 
fession. 


Discuss Press Influence on Justice 


The Cuyahoga County Bar Association 
sponsored, and Mr. Manuel Koslen arranged 
and presided over, a tneeting some months ago 
in which a symposium was given on the sub- 
ject of the influence of the press on the ad- 
ministration of justice. The speakers were 
Mr. John H. Kline for the bar, Judge Alva 
R. Corlett for the bench, the Hon. Peter Witt 
for the laity, Prof. Henry M. Busch for the 
sociologists and James P. Kirby for the press. 
The speakers brought together a great deal 
of valuable information and opinion, treating 
the subject factually and boldly. While there 
was some criticism of the press as its work is 
observed in Cleveland, there was on the whole 
a very sincere appreciation of the usefulness 
of iain in reporting crime news and 
trials. 


It is manifestly impossible to do justice to 
the ideas of the speakers within the space 
which can be devoted to this subject. Outside 
of Cleveland the significance of the meeting 
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lies largely in the fact that a bar association 
brought them together in the interest of better 
relations between the press and the officers and 
agents of justice. 


Judge Corlett said that the press exerted little 
influence on the course of justice in the federal 
courts and that “the nearer the courts are to 
the people the greater the influence of the news- 
papers.” The problem, therefore, in his mind 
appeared to -be one involving the method of 
electing or appointing judges. “I realize that 
it may be begging the question to say that the 
election of judges equal in caliber to the fed- 
eral judges would solve the problem. But cer- 
tainly more can be accomplished by the bar 
associations in an unselfish, determined effort 
to place on the bench honest, capable, coura- 
geous and independent judges than in any effort 
under the constitution to throttle the news- 
papers.” The speaker quoted freely from 
Prof. Moley’s chapter on Trial by the City 
Desk in his book entitled, Our Criminal 
Courts, wherein the power of the press to 
warp justice is contrasted with instances 0} 
civic service of the highest order. 


Reform by Agreement 

Mr. Peter Witt gave instances of unsocial 
action by the press and said that editors ex- 
cused themselves on the ground that they were 
sometimes forced to publish matter unduly 
sensational by competition. He pointed out 
that they omitted by agreement to mention 
anything connected with a libel suit against 
a newspaper, and did this because such news 
would stimulate the bringing of such actions. 
A like agreement as to how criminal news 
should be handled should be made, he urged, 
as to publishing crime news in such manner 
as not to prejudice officers and courts. “Why 
appeal to the lowest and basest in the com- 
munity? If they will do it they will render 
a great service will make just as 
much money and will go a long way in holding 
down the criminal element in this community.” 

Professor Busch said that sociologists were 
agreed that environment was a chief factor in 
creating criminals, and the newspaper was but 
a small part of environment. Concluding, he 
said: “There are grave defects in our news- 
papers and grave defects in other social in- 
stitutions. Were it not for certain socially- 
minded people who recognize and point them 
out, we should be in’a very sorry state. In 
pointing out the defects of the newspapers 
and thus aiding in bringing them closer to 
socially desirable standards, bar associations 
may confer a great benefit upon the com- 
munity. The newspapers, likewise, at times 
perform the greatest service of which any 
agency in our present civilization is capable, 
in criticizing the defects in our social institu- 
tions, and particularly by exposing, on occa- 
sions, ignorance, smugness, apathy and special 
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interest which would keep our judicial system 
from rendering to all who may apply, speedy 
and equal justice. 


What Bar and Bench Can Do 


The press could have offered no better 
representative, or champion, than James P. 
Kirby. Without denying many of the charges 
leveled at newspapers Mr. Kirby pointed out 
that the worst faults complained of could be 
cured at a single stroke by judges who had 
the courage and good taste to use the power 
inherent in their office. Bar associations, too, 
could do much to remedy existing weaknesses 
in the profession in and out of court. He 
spoke of the Hall-Mills case, where the judge 
sat with batteries of cameras to right and to 
left, while he had permitted installation in the 
courthouse of a telegraph instrument which 
served one hundred and twenty reporters at 
the rate of 20,000 words an hour. The judge 
could have put a curb on the unholy sensa- 
tionalism of that trial if he had wanted to. He 


told of magistrates who even asked reporters 
what questions to ask in order to make “good 
copy.” He told of knowing prosecutors who, 
fer campaign purposes, will do anything to 
give reporters sensational stories. “May I sub- 
mit that I could give the names of lawyers 
who, before drawing a pleading, have called 
me and other newspaper men and volunteered 
to so draft a pleading as to make good news- 
paper copy. I do not know what the Amer 
ican Bar Association’s code of ethics says on 
this subject.” 

As for press influence Mr. Kirby told of 
the printing of a glowing editorial commend- 
ing a Cleveland policeman for killing a man, 
and before the day of publication was ove) 
that officer shot and killed as a suspect an 
innocent employe of the same paper. 

“T think it would be a hardy newspaper man 
who would venture to criticize a judge who 
had the courage to lay down a rule which 
would prohibit some of the things I have 
personally seen happen in court rooms.” 





A Foundation for Procedural Reform 


Bill Drafted by Prof. Hugh E. Willis and Approved by Indiana Bar Asso- 
ciation First to Follow Method Successful in England’s Reform. 


Only two or three years ago it was possible 
to say that in spite of a generation of bar 
agitation the essential reformation of pleading 
and trial practice had virtually arrived at 
stalemate. Since then notable things have de- 
veloped. Broad rule-making power has been 
conferred on certain supreme courts, notably 
those in Washington and Wisconsin. In 
Michigan the supreme court’s constitutional 
power has been exercised fiberally through 
the efforts of the state bar association and 
with the aid of the Legal Research Council 
of University of Michigan Law School. In 
Connecticut, Massachusetts, California, Texas 
and elsewhere the judicial councils have se- 
cured adoption of specific acts of considerable 
importance. 


It would now seem fair to hold that while 
present influences appear certain to work out 
substantial reforms in many states it is yet 
possible to expedite this reform with no loss 
of judicial expertness in any state where the 
bar will give support to a real reform act. 

In explanation it should be said that Eng- 
land’s success in modernizing pleadings and 
practice after a prolonged struggle came un- 
der the judicature acts, which created an ex- 
pert body of judges and lawyers to advise the 
supreme court as to needed changes in rules 
Ordinarily reference to the English situation 
stops here, and ignores what was even more 


significant. Parliament not only created this 
machinery, but at the same time enacted a 
compact body of rules as a foundation for 
progress. These rules extend in fifty-eight 
sections from “form of action” and “summons” 
to “effect of appeal.” They form a sort of 
constitution under which the rules adopted by 
the supreme court provide the extended oper- 
ative provisions.' 

It is entirely clear that this mode swept the 
ancient and unfit rules out of existence and 
obligated the court, with the aid of the rules 
committee, to proceed in a spirit of liberality 
and sincere compliance with the nation’s man- 
date. 

It is conceded that in no state is there 
situation precisely comparable to that of Eng- 
land’s in 1870. But in most states there is 
ground for dissatisfaction with practice acts 
and codes that have permitted the growth of 
pleadings and trial procedure which over- 
emphasize contentiousness and stimulate the 
competitive instincts of counsel. And in most 
states we developed a strictly American trial 
procedure in jury cases which largely elim- 
inated the judge as a responsible factor.” 

1 This enacted “schedule of rules” was published 
in full in this Journal, Vol. iv, No. 4. p. 115. 

2In an argument for the plan involved in the 
draft act which follows Professor Willis said: 

“Code and common law pleading have had much 


to do with making our legal procedure a game 
through raising procedural instead of substantive 
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The question may be said to be whether in 
any state the bar is willing to accept the 
leadership of the highest court, aided by a 
council of trial judges and lawyers, in making 
our pfocedure conform more closely to prac- 
tical needs. In any such state the way is 
open. An act of legislature may confer on 
the supreme court full rule-making powers 
(meaning by that the power to abrogate statu- 
tory rules as new ones are promulgated), cre- 
ate the advisory council, as has been done in 
Wisconsin and is proposed to be done in 
Missouri, and also define in general precepts 
the course of reform. This appears to be 
the appropriate plan for progressives to aim at. 

It is the opinion of the writer that such an 
advisory council, or rules committee, should 
not be conceived as filling the role of the 
state judicial council as that role 1s now under- 
stood. There should be, in other words, a 
judicial council charged with the broadest ad- 
visory powers, empowered to obtain all needed 
data as to judicial administration throughout 
the state. No conflicts would occur with the 
rules committee. The judicial council would 
be absolved from drafting rules of practice 
and procedure and would devote itself to 
administrative problems and advising the legis- 
lature as to needed acts outside of the field 
of court rules. 


Of course a single body could cover both 
fields, but presumably with less success than 
two bodies with personnel chosen for these 
different functions. There would also be, 
with two such groups, a distribution of re- 
sponsibility and honors, a larger body of 
voluntary workers, and an easier load. 


With this cursory attempt to present a situa- 
tion and suggest the best course it is timely 
to present steps in this direction which have 
been taken in Indiana. Prof. Hugh E. Willis, 
of the Indiana State University School of 
Law, has obtained full approval of a suitable 
bill by the State Bar Association’s committee 
on jurisprudence and law reform. It is pub- 
lished below in this form. The Association 
itself, after thorough discussion, approved of 


law points. Notice pleading would do much to cor- 
rect this defect in our present system. -There is no 
reason for any other requirement of pleading. All 
that a litigant or an accused needs is notice suf- 
ficient to apprize him of the claim or charge 
against him, and this is all that the court needs 
before the beginning of the trial. The issues can 
better be fixed by the trial court itself as was done 
by the praetors under the Roman law, and as is 
done by masters or the judge in England today. 


“Attorney control over the conduct of cases also 
has had a great deal to do with the litigation of 
procedure. Attorneys are always partial. But one 
of the best ways to obtain justice is through some 
impartial judicial control. The only way of ob- 
taining this is through the trial judge. It is the 
business of attorneys to be partial. They are under 
imperative duty of so being. Judges are under 
duty to be impartial. Once in a while a court may 
have a partial judge, but his work can be cor- 
rected by a higher court, and it is better to have 
once in a while a partial judge than never to have 





the bill with the exception of the provisions 
for notice pleading and the broad powers 
given to the trial judge in sec. 2, par. c. 
These are substantial matters but enactment 
of the bill without them would mean a very 
long step forward, one which may be taken 
at the next term of legislature. The Indiana 
State Bar Association has been making 
strides in the past two or three years and 
much may be expected of it in the future. 


Proposed Procedural Act 


An act to abolish the present and to provide a 
new system of legal procedure for all the courts 
of this state; authorizing the supreme court to 
prescribe, promulgate, enforce and publish forms 
and rules for the regulation of legal procedure; 
providing for an advisory council, reporter and 
employes; making appropriation for carrying out 
the purposes of this act; and repealing all laws 
in conflict therewith. 


Be it enacted, etc. . 


Section 1. SUPREME COURT TO MAK 
RULES. The supreme court of this state shall 
have the power to make, prescribe, promulgate 
and enforce by rule from time to time and in 
any manner, the forms of writs and all other 
process; the mode and manner of framing and 
filing proceedings, papers and pleadings; of giv- 
ing notice, serving and returning writs and 
process of all kinds; of giving, taking and ob- 
taining evidence; drawing up, entering and en- 
rolling orders and the keeping of all other 
records of the court; regulating costs; and gen- 
erally to regulate and prescribe the entire pro- 
cedure, including pleading, evidence, and prac- 
tice, to be used in all actions, motions and pro- 
ceedings, of whatever nature, in all the courts, 
including the courts of appeal, of this state. 
Separate rules shall be made for civil and for 
criminal trial procedure. 


Section 2. RULES OF LEGAL PROCED- 
URE. The rules of legal procedure in this state 
shall be such rules as may thus be adopted by 
the supreme court of this state; provided, that 


(a) Simplification of Rules. In prescribing 
such rules the Supreme Court shall have regard 
to the simplification of the system of pleading, 
evidence, practice, and procedure in said courts, 
so as to promote a speedy determination of 
litigation. 


a chance to get impartiality into the courtroom. 
The trial judge, therefore, should be clothed with 
power to impanel the jury with proper safeguards ; 
with the power to examine witnesses; and in mar- 
riage, divorce, and probate cases, and in the case 
of experts even to call witnesses. 

“Attorneys are interested in these questions, but 
clients are not interested in them. If attorneys 
only were interested, perhaps our system of legal 
procedure might be said to be working all right, 
but legal —_ is not for attorneys but for 
clients. If society were asked to furnish gratu- 
itously a game for attorneys to play for their own 
amusement it would probably refuse to stand the 
expense. Yet in actual result this is more or less 
what society is now actually doing. Other results 
which follow are uncertainty, technicality, expense, 
and delays. Even if justice is finally obtained in 
certain cases it is always at the expense of these 
other results. In a great many cases in addition 


to these results, justice even is not obtained.” 
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(b) Pleading. All rules of pleading shall be 
based upon the principle of giving notice of the 
opposing claims of the respective parties, suf- 
ficient to apprise them and the court of the nature 
thereof [notice pleading]. They shall not be 
based on the principle of requiring a complete 
allegation of all the ultimate facts which must 
be proved at the trial in order to establish such 
claims [issue or essential fact pleading]. The 
term pleading as used in this act shall be under- 
stood to include affidavits, indictments and all 
other papers filed or used in any legal proceed- 
ing except as evidence. 


(c) Practice: Trial Court. Every step in 
the trial of a case shall be taken under the direc- 
tion and supervision of the court; and the judge 
shall help to empanel the jury, shall elicit evi- 
dence by questions to witnesses, shall instruct the 
jury upon the law, and otherwise control the con- 
duct of the case. The judge shall have power 
to select, summon, and place on the stand wit- 
nesses not called by the parties. Experts shall be 
called by the court instead of by litigants, either 
on the court’s own initiative or on request of a 
litigant; and the expense thereof shall be in- 
cluded as a part of the trial cost. 


(d) Practice: Supreme and Appellate Courts. 
No case shall be reversed for a violation of 
rules of court, or any other technicality, or ever 
remanded for a complete new trial if the first 
trial satisfies constitutional requirements, but the 
supreme court shall, where practical, always ren- 
der final judgment, and to that end it is em- 
powered to correct any prejudicial errors of the 
trial court, whether of procedure or of sub- 
stantive law, and to certify to the trial court for 
trial any unsettled question of fact on which 
it has not power to take evidence. 


(e) Rules to Be Not Inconsistent with Act. 
All the rules so adopted by the supreme court 
shall not be inconsistent with any of the terms 
of this act or with the constitution of the state 
or of the United States. 


_ (f) First Rules. The rules of legal procedure 
in force at the present time, whether statutory or 
common law rules, are hereby repealed as man- 
datory rules and are constituted and declared to 
be operative asthe first rules of court for the 
appropriate. courts of this state. 

Section 3. EFFECT OF RULES. All rules of 
court formulated pursuant to this act, except as 
required by this act or the constitution of the 
state, shall, as to the courts, be directory and not 
mandatory. 

Section 4. DECISIONS NOT PRECEDENTS. 
A decision by any court on a point of procedure, 


whether a point of pleading, evidence, practice 
or any other procedural matter, shall never be 
regarded as a binding precedent for the decision 
of a procedural point in a later case. The. ques- 
tion whether any point is procedural or sub- 
stantive shall itself “ regarded as procedural. 


Section 5. ADVISORY COUNCIL. To assist 
the supreme court. in the revision of the rules of 
court there is hereby created as a permanent 
tribunal an advisory council to be composed of 
the attorney general of the state, the chairman 
of the judiciary committee of the senate, the 
chairman of the judiciary committee of the house 
of representatives, two circuit judges of the state 
to be appointed by the governor,-and the presi- 
dent and vice-president of the Indiana Bar As- 
sociation. Said council shall be advisory only 
and shall have no power to change any of the 
rules. The members of the council shall serve 
without pay but shall be allowed their necessary 
expenses. 


Section 6. REPORTER, etc. The supreme 
court is authorized to employ a reporter, an ex- 
pert in the law of legal procedure, whose dutv 
it shall be to study the present rules of legal 
procedure and to prepare and report to said 
council and courts rules designed to carry out 
the purposes of this act. Such court is also 
authorized to employ such clerical and steno- 
graphical assistance and to purchase such sup- 
plies as may be necessary; and to fix the com- 
pensation and to provide for the expenses of em- 
ployes and for the said reporter. 


Section 7. PUBLICATION OF RULES. The 
supreme court is hereby given authority to con- 
tract for the publication of the rules of court. 


Section 8. APPROPRIATION. There is here- 
by appropriated out of any money in the gen- 
eral fund of the state treasury not otherwise 
appropriated for the purpose of carry- 
ing out the provisions of this act, to be paid 
out on the order of such courts. 

Section 9. UNCONSTITUTIONALITY. If 
any phrase, sentence or provision of this act 
is unconstitutional it shall not affect the con- 
stitutionality of the remaining provisions of the 
act. 

Section 10. REPEAL. All laws or parts of 
laws inconsistent with this act are hereby re- 
pealed. When and as the rules of court herein 
authorized shall be prumulgated, all rules in con- 
flict therewith shall be and become of no further 
force and effect. 


Section 11. TIME OF TAKING EFFECT. 


This act shall be in force and effect from and 
after ; 





Every lawyer knows that the continual reversal of judgments, 
the sending of parties to a litigetion to and fro between the trial 
and appellate courts, has become a disgrace to the administration 
of justice in the United States. Everybody knows that the vast 
network of highly technical rules of evidence and procedure which 
prevails in this country serves to tangle justice in the name of form. 
It is a disgrace to our profession. It is a disgrace to our law, and 
a discredit to our institutions.—Elihu Root. 








Light on Grand Jury Procedure 


Prolonged Research Proves States Best Administer Justice Where Grand 
Jury Is Reserved for Public Scandal. 


In twenty-six states the reform of grand 
jury procedure was effected a long time ago. 
That is to say, the law permitted the examin- 
ing magistrate to send a respondent charged 
with commission of a felony directly to the 
criminal court. In seven of these states it is 
still necessary for a grand jury to consider 
and pass upon the cases involving a few of 
the most serious offenses, but there is no evi- 
dence that the remaining nineteen states do 
not do just as well. 

The grand jury, in all situations except those 
involving conspiracy or public scandal, can do 
no affirmative good. It is worse than merely 
useless for it diffuses responsibility for law 
enforcement ; it causes delay; and it wears out 
the state’s witnesses.1 

In these twenty-six states the grand jury 
has not been abolished. In a few of them the 
law provides for calling a grand jury at stated 
times and generally the higher trial judges 
have the power to summon a jury at any time. 
This means that in the ordinary run of crim- 
inal cases grand jury procedure is in direct 
competition with the preliminary examination 
before a magistrate. 

The preliminary examination as a means for 
starting prosecutions and preventing formal 
trials where evidence is insufficient is almost 
as ancient as the grand jury. In more than 
ninety-nine per cent of all felony cases it 
affords all the protection needed for innocent 
persons and all the machinery needed for in- 
stituting an accusation in the trial court. 

This simpler, quicker, cheaper and more 
responsible method would doubtless be avail- 
able in all states but for constitutional limita- 
tions. And the constitutions might have been 
amended before this if the advantages enjoyed 
in twenty-six states were understood and ac- 
cepted in the remaining twenty-two. In those 
states opponents of change betray their ignor- 
ance of the subject by assuming that reform 
involves abolishing the grand jury. 

The fact is that there is no movement to 
abolish the grand jury. It has nowhere been 
abolished and nobody asks for its abolition. 
In a few uncommon situations the grand jury 
has a real place. It can be useful when there 
is reason to suspect the existence of corrup 
tion among officials and a secret and thorough 

1 The diffusion of responsibility is beautifully il- 
lustrated in the city of Washington. en justice 
blame rests on the prosecutor, the erent Junter 
the trial court. This appears to be the authentic 


origin of the expression, “the Washington - 
go-round.” — 





inquisition is needed; when there is a con- 
spiracy and numerous witnesses should be 
summoned without publicity that would per- 
vert or stifle the securing of facts from many 
sources. These cases are rare, and still more 
rare are the instances when a grand jury ex- 
cludes the prosecutor from its deliberations 
and proceeds independently. 

As to this latter power of a grand jury 
there is also the power of a trial judge 
appoint a special prosecutor when the need 
arises, and it can be invoked whenever 
needed. 

The grand jury is too ponderous to serve 
all needs for accusation, especially under 
urban conditions. Nearly all of its work con- 
sists merely in passing a second time upon the 
cases arising in magistrates’ courts. That it 
throws out some of those cases is no proof 
whatsoever of carelessness on the part of the 
committing magistrate. It is more likely to 
mean that a good case has already been weak- 
ened by secret maneuvering—that witnesses 
have been bought off or intimidated or have 
disappeared. 

Against the preliminary examination it is 
charged that magistrates yield to political 
power and discharge guilty persons. This may 
be true to some extent, but if so then the 
grand jury rarely serves as a corrective. Re- 
form must come from another source. In 
Detroit, when all criminal jurisdiction was 
vested in a unified criminal court, the prelim- 
inary examination itself almost disappeared 
owing to waivers on the part of persons ac- 
cused. The issuing of warrants was carefully 
supervised through co-operation of the prose- 
cutor and the judges; trial followed directly 
on the completion of the examination, and 
persons arraigned, whether innocent or guilty, 
appeared to prefer early trial. Doubtless 
there were very few innocents among them. 

More recently in Chicago, by locating a 

branch of the Municipal Court in the same 
building with the criminal court and grand 
jury room, trials have been expedited to an 
extraordinary extent. 
_ It is unsafe to stress the power of secret 
inquisition to protect individual rights. While 
the grand jury investigates conspiracy the air 
is full of rumors and innocent persons, victims 
of suspicion, clamor in vain for the privilege 
of defending themselves before the jury. 

In states where the grand jury must dupli- 
cate the work done by examining magistrates 
there is the most criticism of the magistrates. 
This arises from divided responsibility. Know- 
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ing that there must be a second investigation 
the prosecutor, the complainant and the magis- 
trate are disposed to treat the open court ex- 
amination as perfunctory. This is well set 
forth in Prof. Raymond Moley’s book entitled 
Our Criminal Courts. 

So far as opponents are teachable and hon- 
est the recent thorough study of the operation 
of criminal law in states representing both 
methods should avail to clarify the issue. This 
study was directed by Professors Raymond 
Moley of Columbia University, Rollin Perkins 
of Iowa University, and Wayne Morse of 
Oregon University. The committee gathered 
all the facts concerning the constitutions, de- 
cisions and laws, no small task in itself, and 
then got the opinions of officials in many 
states, representing diverse experience. Prose- 
cutors in twenty-one states were interrogated 
and 545 judges actually answered the ques- 
tionnaire submitted to them. Cases to the 
number of 7,414 dealt with by grand juries 
were analyzed, not a very large assortment, 
the committee reports, but appropriate because 
these were mine-run cases. 

It is not necessary to present with any full- 
ness the findings of this committee. Extended 
reports have been published. The Michigan 
Law Review carried Professor Moley’s article 
and Professor Morse’s was published in the 
Oregon Law Review. 

It was found that only in rare instances 
does a grand jury perform its work without 
the assistance of a prosecutor. In fact the 
conspicuous part taken by prosecutors and the 
disposition of juries to lean on the officials 
and be guided by them was made apparent. 

No investigation was needed to show that 
grand jury procedure usually means lost time 
in prosecution, especially in the cities. Nor 
to show that the compulsory resort to the 
grand jury after a preliminary examination 
in court is a waste of time and money in 
nearly every instance. It is particularly griev- 
ous in adding to the burdens of complainants 
and state’s witnesses. If one of the opponents 
to grand jury reform, a prosecutor for in- 
stance, had just once to try to punish some 
person for stealing his property he would 
learn what it means to muster his witnesses 
for the examination, keep them waiting near 
the grand jury room and finally round them 
up for the trial in the criminal court. In som 
cities he would learn the meaning of rotten 
bail. He might realize better that success in 
law enforcement involves success at every one 
of more than fifteen stages, and of co-opera- 
tion between many officials extending from 
the police to the parole board. It is impos- 
sible to have a single control over all these 
officials and agencies of government because 
they lie in both executive and judicial depart- 
ments. The problem of reducing crime con- 
sists largely in shortening and straightening 


121 


the route and reducing the burden which rests 
on the state’s witnesses. 

Chicago’s experience does not prove any 
virtue in grand jury procedure in the ordinary 
run of cases, and very little in recent years 
in the cases involving public scandal for 
which this procedure is supposed to be es- 
pecially qualified. One grand jury recently 
after failing to perform the work assigned 
to it, presumed to tell the court what to do, 
and drew down a deserved censure from the 
bench. In fact for any purpose whatsoeve 
Chicago’s grand juries in recent years have 
proved wholly inadequate even in conspiracy 
cases involving officials. As to the ordinary 
run of felony cases, a field not insignificant, 
they have been a terrible burden. 

Would Reform—Not Abolish—Grand Jury 

The critics of grand jury procedure never 
propose to abolish the institution. They want 
to preserve it for the use to which it may 
occasionally be put by getting it out of the 
way of the course of prosecutions in ordinary 
felonies, which constitute ninety-nine percent 
of all. This is readily done by permitting a 
judge (or a bench) to call a grand jury when 
occasion requires, or to provide for juries once 
a year on the assumption that an inquisition 
will do the public some good. With all its 
experience in fifty years, due to the fact that 
the constitutional convention of 1870 strad- 
dled the question, Illinois provided for informa- 
tion, instead of indictment, in its revised con- 
stitution of 1923, which failed to be ratified 
It did not, however, abolish the grand jury. 

In Michigan, where grand juries had been 
used only a few times in several decades, the 
very sensible law was enacted which permitted 
any judge having felony jurisdiction to con- 
duct an inquisition personally as a “one man 
grand jury.” Doubtless judges have such 
power inherently, but shrink from using it. 
They prefer always to let the inferior magis- 
trates do the work. The one man grand jury 
has worked well in Michigan, being more eas- 
ily invoked than the regulation grand jury 
and having other obvious advantages. But 
owing to sensational crimes in Detroit the 
Michigan legislature recently provided also for 
set terms of a grand jury. The absence of 
castiron restrictions in the constitution affords 
use of all possible resources. 

The best work being done by grand juries 
appears to be in New York City, due to the 
fact that jurors are drawn only from a public 
panel of about 2,000 citizens, the leaders of 
whom have brought about an organization 
which does much to make this procedure ef- 
fectual. It would be difficult to overpraise 
the men who have built up this organization. 
But it would seem that in New York, as else- 
where, it is unfortunate that state’s witnesses 
should be required to testify before two 
tribunals in the ordinary run of cases. And 
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as for the extraordinary cases, with all due 
respect to the fine motives and good work 
done by the Grand Jurors’ Association, one 
reflects on the uncovering of political corrup- 
tion by Judge Samuel Seabury in a legislative 
inquisition. The direct power of the courts 
was demonstrated when ambulance chasing 
had become an intolerable racket, unchecked 
by the established forms of inquisition. 
Judicial Superintendence Needed 

The New York situation illustrates the need 
for encouraging participation in and responsi- 
bility for important inquisitions by members 
of a strong bench. Chicago had an instance 
of this when a democratic prosecutor sought 
a warrant for the arrest of the republican 
mayor’s chief of police. Chief Justice Harry 
Olson received the complaint in person and 
directed the prosecutor to bring in his proof. 
For a number of days the Chief Justice 
listened to testimony in open court and then 
refused to issue a warrant. The chief of po- 
lice went on with his duties. The court was 
not utilized as a tool for political antagonists. 

Persons who have lived where grand jury 
procedure is ‘not required and not often em- 
ployed in routine cases cannot understand why 
such conditions are not universal. There is 
the fact also that no state having reserved the 
grand jury for its essential function has ever 
restored it to its unneeded work of passing 
on all complaints. 

There are of course defects in criminal jus- 
tice in our best jurisdictions and in every large 
center. The glaring faults arise from reli- 
ance on inferior courts and especially from 
the political strain which is imposed upon th 
magistrates and judges; and from the lack c 
supervision as a state function of the office 
of prosecutor, and his political dependence. 


Until such time as these defects can be cured 
there should be development of judicial power 
to supervise to some extent the operations of 
the examining magistrates and the prosecutors. 
Not being officers of the judicial departmen‘ 
the prosecutors cannot be directly supervised, 
but the higher trial bench can prevent a prose- 
cutor from controlling calendars, They can 
influence him to appoint only competent as- 
sistants. They can from time to time conduct 
inquisitions themselves, either secret or pub 
lic, and by some assertion of power do muc 
to improve justice. 


One of the big elements in law enforcemen’‘ 
lies in the issuing of warrants, and this is com 
monly overlooked. Should not a responsible 
judge pass upon every application for a war- 
rant, rather than a deputy clerk or police 
sergeant? The warrant bureau, supervised by 
a member of a strong bench, should exist in 
every city of any size, as it did in the Detroit 
Recorder’s Court as first constituted. It i 
in the responsible exercise of the power | 
issue warrants that the police are to be held 
to their duty and civil rights protected. 


The research in the field of criminal court 
accusation has produced abundant facts, fa~ 
more it would seem than are needed to show 
that experience proves that accusation by in 
formation is the best system in-ordinary felony 
cases. The value of judicial authority and 
responsibility on a high level is being demon- 
strated amply in New York. City. If in al! 
states the grand jury is relieved of its use- 
less rubber-stamp work and preserved for real 
inquisitions there will be no grand jury prob- 
lem. The problem may shift to the prose- 
cutor’s office to the great advantage of all con 


cerned, not excepting those hardworked of- 
ficials. 





News and Comment in Brief 


New Rules to Save Court’s Time 


In the absence of administrative direction 
the trial courts of our larger cities fail to 
yield prompt justice. This appears quite in- 
evitable. When it takes a year or more to 
reach trial in jury cases debtors are stimulated 
to do two things; first they will resist pay- 
ment, thus accepting what is virtually a mora- 
torium on debt collection; then, when sued, 
they will demand jury trial. 

This direct premium placed on litigation ac- 
counts for a considerable share of the con- 
gestion of dockets. When congestion has 

placed a barrier of two or three years between 

demand and judgment there is a strong in- 
ducement for claimants to accept unjust set- 
tlements or to charge off their disputed ac- 
counts, 


Given efficiency management any such court 
is stimulated to devise means for increasing 
its output. Resort may be had to an increase 
in judges through invitations to judges in 
other parts of the state who have time to 
spare. But the more significant fact lies in 
the disposition of the court to devise means 
for making its court hours more productive. 
In this work the Common Pleas Court of 
Cuyahoga County, Ohio, has become a na- 
tional example. 


Of late two new rules have been adopted 
in this Cleveland court. One provides that 
trial will be by a judge in all cases unless a 
demand for jury trial is made at the time of 
filing the last pleading. In the Cleveland 
Municipal Court a like rule has greatly dimin- 
ished the use of juries, with resultant saving 
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of time and money, and of course with the 
acquiescence of parties litigant. 

The second rule creates a division of arbi- 
tration. After notice to the attorneys a pend- 
ing action will come before the judge of this 
division for an inquiry as to the possibility of 
settlement. This plan is virtually that insti- 
tuted in September, 1930, by the Circuit Court 
sitting in Detroit. The Detroit procedure is 
explained on pages 177-178 of the April, 1931, 
number of this Journal. Apparently it has 
proved its worth before trial in Cleveland. 

The Common Pleas Court, in announcing 
these rules during the last summer vacation 
period, said that it was sixteen months in 
arrears. For several years this court has been 
steadily gaining on its calendars and the time 
cannot be far distant when it will be able to 
dispose of cases with no undue delay. 

The Cleveland Bar Association has co-oper- 
ated step by step and has especially appealed 
to its members to give the new rules a fair 
trial. 

In facilitating settlements through an in- 
formal discussion in a court room the Detroit 
court uses the word “conciliation” and the 
Cleveland court the word “arbitration.” 
Neither of these words in a strict sense fits 
the procedure. When both sides accept the 
invitation of the court to attend and consider 
opportunity for a settlement, there ig not 
necessarily either conciliation or arbitration 
in the technical meaning of these words. The 
parties, duly protected, may make full dis- 
closures of their differences. This may lead 
to settlements through offer and acceptance. 
Or there may be submission to the judge of 
a point of law. Any adjustment arrived at 
is mutual and voluntary. Litigants and coun- 
sel sincerely desiring to reach a speedy end 
of their controversy will in some instances 
be facilitated by this procedure. So far as it 
is successful there is a considerable saving in 
time and money and this saving is by no means 
limited to the court. 





State Bar Headquarters 


In the report on state bar organization to 
the Conference of Bar Delegates Chairman 
Goodwin advanced the following interesting 
proposal : 

“It would seem that, as official bodies are quite 
generally provided by the state with quarters and 
facilities, it would be fitting and would add to the 
convenience as well as the dignity of a State Bar 
if chambers were provided for it in the Capitol 
and in the various court houses throughout the 
state. When the bar is officially organized as a 
part of the judicial system it seems as much 
entitled to official chambers and consulting rooms 
as are the matters of the bench. It would be 
hard to overestimate the psychological benefit of 
such emphasis on the official character of the 
member of the state bar, especially on the minds 


of those about to be admitted to that status. It 
would seem also desirable that library facilities be 
provided in connection with such chambers or 
otherwise. It could be confidently expected that 
such official bar libraries, dedicated as they would 
be to the use of the state, would constantly at- 
tract gifts of money and books, and in some 
instances law books so rare and valuable that 
they could be obtained otherwise, if at all, only 
with difficulty. On this constructive side invit- 
ing possibilities are bound to unfold themselves.” 

In this connection it is pertinent to cite 
this Journal’s report on a similar proposal 
made at a conference of representatives of 
Law Societies (statutory bodies) held under 
the auspices of the Canadian Bar Association 
(See this Journal, Vol. xiii, No. 4, page 113.) 
It seems quite possible that adequate head- 
quarters and facilities for the bar will in time 
be provided for our state bars and for the 
Canadian provincial bars. 





Detroit’s New Jury Selection Law 


Detroit’s unified criminal court will adopt 
what is practically the Ohio method of select- 
ing the jurors, described in this Journal for 
June, 1931. The legislature enacted the law 
early this year, but passed the buck to the 
voters, so that ratification could not come until 
November, and actual operation will not begin 
until July, 1932. There has been great dis- 
satisfaction with the work of three jury com- 
missioners, who were recently discharged for 
cause by the governor. Chief Justice Skill- 
man said that the court had been afflicted with 
repeaters and “professional” jurors and some 
having criminal records. Jury work in con- 
demnation cases was especially unsatisfactory. 

Under the new law the voters’ registration 
list constitutes the source of jury selection. 
The number of jurors needed for six months 
will be determined. This number will be 
multiplied by three and used as a divisor of 
the total number of voters registered, to yield 
a key number. If the key number is forty, 
then every fortieth name .will be picked from 
the list. Those selected will then fill out a 
questionnaire and those who appear to qualify 
by their answers will be summoned to appear 
and undergo a personal examination. Here a 
second rejection of unfit will take place. 
Those finally accepted must serve, but may 
choose the term most convenient to them. It 
will be seen that as many as two-thirds may 
be rejected and still leave enough jury ma- 
terial. 

A new feature is introduced in the provision 
for “staggering terms” which means that half 
of the term panel will be replaced every two 
weeks and every jury will be likely to contain 
experienced members. And in condemnation 
cases only owners of real estate may serve. 

It would still appear consistent to reduce the 
number of exemptions, many of which repre- 
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sent nothing but privilege. Aside from that, 
success under this systenr will depend upon 
faithful performance by the three jury com- 
missioners. They must have no political con- 
nections. Their work in picking the better 
material from the ample supply must be done 
efficiently. The key number system, like every 
other system, depends finally on the key men 
who operate it. 





A Correction 


The article in our October number concern- 
ing trial without jury in criminal cases was 
not brought quite down to date. Prof. John 
M. Maguire, Harvard Law School, reminds 
the editor that in Massachusetts, since Sept. 1, 
1929, the Superior Court has been authorized 
to try without jury all criminal cases other 
than capital ones. 

In Virginia, under the constitution of 1928, 
waiver of jury trial in felony cases is the 
practice when the respondent asks for trial 
by a judge and the commonwealth’s attorney 
conséhts. This constitution contains another 
very sensible provision whereby a jury of 
less than twelve may be used in any criminal 
case if agreed upon by the state and the 
respondent. This appears to be a great con- 
venience for in many cases the defendant is 
not concerned about the size of the jury and 
delays are avoided. Sometimes as few as five 
jurors are sworn to try a felony case. 

In California also the code now permits of 
trial in felony cases without a jury. Major 
W. K. Tuller, chairman of the criminal code 
commission, believes that jury trial is waived 
in two-thirds of the felony cases. 

In Illinois, this reform has been attained 
through a supreme court decision, as told in 
this Journal for August, 1931, page 61. In 
Michigan it is a feature of the new criminal 
code. So it appears that this practice is avail- 
able in ten states, instead of in five, as was 
found in the study made only two years ago. 





Washington Bar Aims at Integration 


The Washington State Bar Association, at 
its 1931 meeting, approved a report made by 
its committee on “incorporation of the state 
bar.” The report asked that the name of the 
committee be altered to “the committee on the 
integrated state bar.” The constitutional bar 
to special corporation acts led to this change, 
as it does not appear necessary to argue this 
point to the legislature, although in California 
the courts sustained such an act on the theory 
that a public corporation was created. 

A very carefully drafted act, following the 
general lines of the California statute, was 
submitted with the report, and offered as a 
basis of study and criticism during the suc- 
ceeding year. 


The Washington Association, having once 
failed to secure inclusive organization by law, 
was the first to federate itself with county as- 
sociations, and thereby greatly increase mem- 
bership and income. With over ninety per 
cent of the practicing lawyers of the state en- 
rolled the state association had nearly all that 
could be derived from personnel, but its lack 
of statutory authority and representative gov- 
ernment appears to have been a serious limita- 
tion. Membership fell off, but with the crea- 
tion of the office of executive secretary, the 
association has renewed its ambition to go the 
whole length of integration. (See this Jour- 
nal, Vol. xiii, No. 6, p. 170.) 

The Association was addressed at its last 
meeting by Mr. Joseph J. Webb, of San Fran- 
cisco, first president and chief evangel of the 
California State Bar. 





“What Price Jury Trials?” 


Everybody knows about the oratorical con- 
tests in preparatory and high schools. But 
probably few realize that the great wave of 
discussion of the value of civil jury trials was 
produced by the choice of this subject for the 
purposes of oratorical contests. That there 
should be widespread discussion of the sub- 
ject is wholesome but it is unfortunate that 
discussion of this matter started when there 
was very little literature on the subject. 

To a considerable degree this need for 
authoritative opinion is now met by a book 
entitled What Price Jury Trials? The author 
is Mr. Irvin Stalmaster, L. L. M., formerly 
district court judge and attorney general in the 
state of Nebraska. The publisher is the 
Stratford Company, 289 Congress St., Boston. 
The book is a small one, having eleven chap- 
ters and 143 pages of text. It does not pur- 
port to be a “survey” of civil jury trial and, 
though there are brief quotations, there is not 
a single footnote. 

The work is critical in all respects and pur- 
ports to be no more than one man’s opinion 
on many phases and aspects of civil jury 
trial. But that one man is highly experienced 
as a practitioner and trial judge. He is no 
inflamed radical, but rather a searcher for 
truth and an accurate writer. 

Judge Stalmaster has no stomach for palli- 
atives. He presents briefly various attempts 
to improve jury trial and various proposals. 
They are waived aside in cavalier fashion as 
totally inadequate. In other words his ob- 
servation and reflection forces him to the con- 
clusion that in our times and our country we 
are trying to do what is essentially im- 
possible when we try to improve civil justice 
and retain jury trial. 

There is a big phase of jury trial which 
has been omitted, and which would have 
greatly fortified the author’s opinions. It is 
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the intiuence of jury trial which has resulted 
inthe development of an overgrown system 
of appellate machinery and procedure. This 
in turn has tended to belittle the importance 
of an efficient trial in the first instance. In a 
very true and logical sense our system is 
topsy-turvy; we should have the ablest judges 
available to serve in the trial courts, and then 
appeals would take the rank which they de- 
served, which we conceive to be correction in 
rare instances. But along the line that the 
author intended his book is to be strongly 
commended even by one who is not prepared 
to accept his most extreme conclusion. 





Plan to Integrate Massachusetts Bar 


Virtually all bar association secretaries are 
interested in plans which will increase bar 
association strength. No other members under- 
stand bar needs better than the secretaries. 
In Massachusetts Secretary Frank W. Grin- 
nell has proposed to the State Bar Association 
that it enter into organic relationship with the 
twenty or more local associations in the state. 
In an interesting article in the Massachusetts 
Law Quarterly for August he expresses the 
opinion that a simple federation would not 
suffice. It would not sufficiently guarantee 
revenue for the work now being done, chief 
of which is the Law Quarterly itself. 

In lieu thereof Mr. Grinnell proposes that 
the associations as suth be given membership 
in the State Association with direct voting 
by one or more of their representatives; 
further that individual membership be ex- 
tended to every member of a local association 
who is willing to assume the payment of dues, 
with no further formality of election. 

At this stage of bar development the old 
exclusive attitude toward membership appears 
less justified. More members are needed and 
they must be assured a part in management it 
they are to become enthusiastic supporters. 





Novel Grounds for Disbarment 


The rules of conduct adopted by the Okla- 
homa State Bar contain twelve _ specific 
grounds for disbarment. Two of these appear 
to be new, or at least a response to recent 
thought and recent needs. They were re- 
ferred to by the first president of the Oklahoma 
Bar, Mr. James R. Keaton, in an address to 
the Kentucky State Bar Association in 1931. 
The third paragraph says: 

“That his course of conduct, though dis- 
sociated from his duties to the court or to his 
clients, is such as to render him an unfit, un- 
safe and untrustworthy person to be entrusted 
with the powers, responsibilities and duties 
of an attorney and counsellor at law.” 

The theory of this rule conflicts with cer- 
tain recent decisions in disbarment cases in 


other states. But a persuasive and concise 
reason for it was expressed by the speaker as 
follows: 

“T believe no right thinking lawyer will find 
fault with this ground, as it merely provides 
for disbarring an attorney for conduct which, 
if shown, would clearly be sufficient to prevent 
his admission to the bar.” 

Paragraph eleven reads: “That he has di- 
vided or agreed to divide fees earned or re- 
ceived with his client or has paid such fees 
to his employer in lieu of salary or compensa- 
tion received from his employer.” 

As to this the brief comment of Judge Keat- 
ing was: “If properly enforced, it will pre- 
clude certain corporate organizations, and per- 
haps others who are not lawyers, from engag- 
ing in the practice of law through attorneys 
employed by them usually on meager salaries.” 





Pensions for Judges in Twenty States 


A committee of the Washington State Bar 
Association, headed by Mr. D. A. Shiner, of 
Wenatchee, made a report which embodied 
the following information about judicial pen- 
“sions. It should be of value to other bar as- 
sociations : 


Arkansas: Full salary for life upon 10 years’ 
service at age 70. 

Colorado: $3,000 salary for life upon 10 years’ 
service at age 68. 

Connecticut: Retired judges become official 
referees. 

Florida: Full salary for life upon 30 years’ ser- 
vice at age 74. 

Illinois: One-half salary for life upon 24 years’ 
service at age 65. 

Louisiana: Full salary for life upon 15 years’ 
service at age 75. Two-thirds salary for life 
upon 20 years’ service at age 70. Three-fourths 
salary for life upon retirement through dis- 
ability. 

Maine: Three-fourths salary for life upon 7 
years’ service at age 70. May be appointed an 
active retired Justice at three-fourths salary. 
If not appointed gets three-fourths salary any- 
way. Judge has 1 year after age 70 to decide 
when he will retire. 

Maryland: $2,400 per year for life upon 10 
years’ service at age 70. 

Massachusetts: Three-fourths salary for life 
upon 10 years’ service at age 70. For disability 
after 60 years and 15 years’ service three- 
fourths salary for life. Since 1920 pensions 
reduced to half salary. 

Michigan: One-half salary for life upon 10 
years’ service at 70 years. (May be called 
upon to assist Supreme Court.) 

Minnesota: Full compensation until end of term, 
if disabled physically or mentally. If then past 
70 years and served 20 years shall have half 
salary for life. 

New York: Under all provisions age 70 is dead 
limit and no compensation of any kind there- 
after except as “official referees” when ap- 
pointed. : 
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New Jersey: One-half salary for life upon 21 
years’ service at age 73. Disability during term 
half pay. 

North Carolina: Two-thirds salary for life upon 
15 years’ service at age 70. 

Pennsylvania: One-half salary for life upon 20 
years’ service. Must hold himself ready to serve 
as Special Master, etc. Disability during term 
—may resign and do such work as he can as 
Special Master, etc., at full salary to end of 
term. 

Rhode Island: After 25 years’ service or after 
15 years’ service and age 70, any justice of 
Supreme or Superior Courts may resign and 
have salary for life and as follows: 


rere $9,000 
Associate Justice Supreme Court... 8,000 
Presiding Judge Superior Court... 8,500 
Associate Judge Superior Court... 7,500 

Tennessee: Disability after 20 years’ service may 
be retired with full salary to end of term if 
he live so long. 

Virginia: $3,000 for life upon 10 years’ service 
at age 70. 

West Virginia: $6,000 for life upon 12 years’ 
service at age 65. May be called upon to help 
Supreme Court. 

Wyoming: $4,000 for life upon 24 years’ service 
at age 70. 





Bar Presidents’ Election and Tenure 


In all bar associations the president’s term 
is but one year. In city and county associa- 
tions presidents are occasionally re-elected but 
this occurs very rarely in state associations. 
Doubtless every person acquainted with the 
work required of a bar association president 
will agree that this short tenure is prejudicial. 
The incumbent can do no more than fit him- 
self for his best work when the time has 
arrived to retire. In the better organized as- 
sociations the retiring president becomes a 
member of an executive committee, or board 
of directors, and this body is the stabilizing 
influence because its personnel changes less 
rapidly. In the case of bars organized by 
statute the elected board of governors con- 
stitutes the real executive body and the presi- 
dent is more an official who presides and ex- 
ercises only a share of power and responsibil- 
ity. 

If any association reaches the stage of np- 
setting this harmful tradition it might provide 
in its by-laws that no member can hold the 
office of president more than three years, or 
three consecutive years. Under such a pro- 
vision a successful president could be con- 
tinued and insure experienced service. 

The mode of selecting the president is not 
unimportant. The control of nomination is 
ordinarily held by a small group. It is not 
enough that this group usually makes excel- 
lent selections. The aspiration for honors is 
wholesome, and so is the desire of the many 
for participation in choosing. lt would be 


stimulating to give those who vote at least 
two choices. In such case there should be 
publication of the nominations in advance of 
the meeting. Or the situation may be well 
met by confirming in those who attend the 
annual meeting the sole power to make nom- 
inations, as is now the practice in the Texas 
Bar Association. This should encourage at- 
tendance to some degree. But the main a” 
vantage of either of these methods would lie 
in creating a feeling in the membership that 
the association is not controlled by a few. ! 
is not presumed that any better choices would 
be made, on the average, than are made by the 
tightest possible scheme, that of having the 
president appoint the committee to nominate 
his successor, but there would be a vastly 
better feeling in the membership. 





Non-Partisan Judicial Elections 


The editor has received of late several in- 
quiries concerning non-partisan primaries and 
elections in the judicial field. There probably 
is no single source in which one can find a’ 
the information on this subject. But the Hon. 
Jacob C. Ruppenthal, first secretary of the 
Kansas Judicial Council, has kindly compiled 
the following bibliography on the subject 
which should be of great assistance to persons 
seeking information. 

Discussion, Georgia Bar Assn., 1909. 

Non-partisan judiciary, Oregon Bar Assn., 1908- 
1910, pp. 115-121. 

Non-partisan idea (in N. Y.), 23 Bench & Bar, 
Oct., 1910. 

Non-partisan nomination and election, 79 Cent. 
Law J., 349, Nov., 1914. 

same, 59 Ohio L. B., 448. 
same, criticized, 59 Ohio L. B., 459, Dec., 1914. 

State ex rel. v. Miller (Ohio), 99 N. E. 1078 

(1913). 
same case, 11 Mich. L. Rev., 310 (1913). 

Denver Bar Assn., rpt. plan for non-partisan 
selection of judges, 76 Cent. L. Jour., 270; 
April, 1913. 

letter on plan, 76 Cent. L. J., 272. 

Report special committee Illinois State Bar on 
non-partisan judiciary bill, 46 Chic. Leg. News, 
572, June, 1914. 

Non-partisan appointment and election of judges, 
51 Nat. Corp. Rep., 205, Sept., 1915. 

same, 14 Ohio L. J., 45, Sept., 1915. 

Nominating and election of judges in a non- 
partisan way, 47 Chic. L. N., 122, Jan., 1915. 

Non-partisan ballot, pretence of taking judges ou 
of politics, 12 Ohio L. J., 35, Jan., 1915. 

Non-partisan judges (Ill.), 19 Law Notes 43, 
June, 1915. 

Non-partisan judicial primaries, 50 Nat. Corp. 
Rep. 193, March, 1915. 

Non-partisan judiciary, 47 Chic. Legal News 293, 
April, 1915. 

Non-partisan judiciary, 8 Ky. L. J. 15, Jan., 1930. 

Keep judges out of politics, 7 Mass. L. Q. 120, 
Feb., 1922. 
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Plan for non-partisan nomination and election of 
judiciary, Kansas State Bar Assn., Proceedings, 
1922, pp. 63 and 117. 

Better method for non-partisan election of judges, 

Ill. State Bar Assn., 1923. 

— judicial ticket, 22 Ohio L. B. 157, June, 
1 


Fight for non-political judiciary, 3 Am. Bar. Jour. 
326, June, 1927. 





Bar Affiliation Stimulates Ambition 


Under its constitution adopted in 1926 the 
Wisconsin State Bar Association includes in 
its membership all the members of local as- 
sociations which have voted to become affili- 
ated. This plan has greatly augmented mem- 
bership in the state association. But President 
Clarence J. Hartley recently requested the 
executive committee to create a special com 
mittee on co-ordination for the purpose of 
studying means for increasing the association’s 
contacts with members and its influence ex- 
ternally. Former President A. W. Kopp was 
made chairman of this committee. It was 
given a wide range of study, including repre- 
sentation of local associations in the delibera- 
tions and management of the state bar, and 
also of statutory powers and status. 

In Wisconsin as in other states, increase of 
membership and increased revenue is seen to 
be an immediate objective, and beyond those 
needs comes the need for welding the entire 
body of practitioners into a self-governing 
body. Some direct participation in manage 
ment appears to be needed to make lawyers 
appreciate the importance of their profes- 
sional organization. Affiliation and federation 
of associations brings strength and tends to 
stimulate the wish for corporate powers. 





How to Get Rid of Unfit Judges 


A member of a state judicial council, in a 
letter to the editor, tells of a study of com- 
pulsory retirement of judges. It is seen that 
removal by impeachment or address is pretty 
certain to be partisan, when it should be ju- 
dicial. The recall is not appropriate because 
it depends upon the decision of masses of 
voters who lack technical knowledge of the 
judicial office. 

A method employed in one state (Wiscon- 
sin) was to create courts of limited jurisdic 
tion to which litigants could resort in order 
to escape judges who had acquired had habits 
(from the judicial standpoint) but who, for 
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various reasons, could not be opposed for re- 
election. This resulted in creating a large 
number of local courts of varying jurisdic- 
tion, which destroyed the symmetry of the 
judicial organization set up in the constitu 
tion. This practice has not been followed for 
a number of years and probably its disuse was 
due to the success of the Circuit Judges’ Asso- 
ciation, which has responsible direction and 
self-governing powers, and is in fact a judicial 
council for the principal trial court. 

Judicial recall has not operated at all, doubt- 
less due to the fact that recurrent elections 
afford safer opportunities for striking at un- 
popular judges, or at least appear to. But to 
leave this to unguided voters is to leave it in 
chaos, as is evidenced widely by the defeat 
of able judges and the election of inferior 
ones. 


There remains then bar opinion as to the 
quality of service rendered by judges who 
stand for re-election. In the technique of 
bar primaries developed by the Cleveland Bar 
Association the information and opinion o: 
the entire bar is made the basis for judgmen. 
and advice. The practicing lawyers are re- 
quested to answer a number of pertinent ques- 
tions about judges who are candidates. This 
prevents suspicion that too much influence is 
being exerted by a few and it should have ¢ 
most stimulating effect upon the manners and 
morals of weak judges. If there are no really 
objectionable incumbents the plan at least af. 
fords a relative rating, and that may be its 
ultimate value, for the quality of judges mus! 
inevitably improve under the Cleveland system 
so long as it is faithfully adhered to. 


However judges should be chosen, and much 
depends on whether the choosing is done in a 
large city or in a small jurisdiction, it is at 
least logical that removal should be the resul 
of a judicial proceeding. There can be no fear 
that a higher bench or a committee of judges 
would be unfair to any judge whose conduct 
is complained of. If it be argued that the 
bench would not have the inclination or the 
courage to exercise the power, it may be sug- 
gested that mere possession of this power 
in a judicial system having administrative 
organization, would prevent the growth of 
faults which might, in the aggregate, justify 
removal. This matter is well set forth in the 
masterly study of the appointment, supervision 
and removal of federal judges, by Prof. Burk 
Shartel, recently published in this Journal. 
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